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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 35239

ALLEGHENY VALLEY RA[LROAb COMPANY
PETITION FOR DECLARATORY ORDER

THE BUNCHER COMPANY'S
OPENING BRIEF FOLLOWING REMAND
FROM UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Pursuant to 49 C.F.R. § 1112.2 and the Decision served in this procecding on March 21,
2011, The Buncher Company (*Buncher”) hereby submits this Opening Bricf Following Remand
in opposition to Allegheny Valley Railroad Company’s Petition for Declaratory Order. For the
reasons set forth herein, Buncher objects to the claims made by the Allegheny Valley Railroad
Company (“AVRR”) and respectfully requests that the Surface Transportation Board (“Board™)
issue an order declaring either that it has no jurisdiction over this matter or that AVRR does not
have an active easement over the property owned by Buncher between 16" Street and 21** Street

in the City of Pittsburgh, Pennsylvania.



L Introduction; The Court of Appeals Remand Order

AVRR filed a Petition for Declaratory Order in April 2009 requesting a ruling that it had
acquired an active rail easement across Buncher’s property from Consolidated Rail Corporation
(“Conrail”) in 1995. Buncher responded that the Board did not have jurisdiction because the
Petition required consideration of original Conrail conveyance documents from the Final System
Plan and because Conrail had abandoned any line of railroad in the relevant area in any event.
By Decision served June 15, 2010, the Board determined that it had jurisdiction and that AVRR
had an active rail easement across Buncher’s property.

In its Decision, the Board found that a February 1984 Conrail abandonment application
submitted into evidence by Buncher applied instead to another, separate line of railroad that
AVRR had argued was located in a nearby area of Smaliman Street rather than along Buncher’s
property. When Buncher received the Board’s Decision, it perfected an appeal to the United
States Court of Appeals for the District of Columbia Circuit. In light of the Board’s
announcement of its adoption of AVRR’s 2-line of railroad theory, Buncher also scarched for
further information on Conrail abandonments in the Smallman Street area. While the matter was
on appeal, Buncher located other abandonment applications filed by Conrail in 1984 that dealt
directly with a line of railroad in the relevant area along Smallman Street. Buncher filed a
Motion to Adduce Additional Evidence with the D.C. Circuit asserting that this additional
evidence showed the Board did not have jurisdiction and was contrary to the Decision issued by
the Board. At the request of the Board (by and through its counsel), with the consent of AVRR
and Buncher, the Court of Appeals by Order dated January 26, 2011 remanded the matter to the
Board for consideration of the additional evidence identified by Buncher and to permit the Board

to review its rulings both as to jurisdiction and the merits.



By Decision scrved February 18, 2011, the Board reopened this proceeding. Following
the remand by the Court of Appeals, AVRR propounded written discovery on Buncher regarding
the additional evidence. Buncher responded to the Interrogatories and discovery is now
complete. At the request of the Board, the parties proposed a briefing schedule which the Board
accepted by its Decision served March 21, 2011. By that Decision, the Board directed Buncher
to submit this opening brief on remand by April 11, 2011.

The Court of Appeal’s Remand Order states that the Board has agreed (o rcopen the
declaratory order proceeding and to “consider [Buncher’s] new evidence and jurisdictional
argument.” In this Bricf, therefore, Buncher scts forth both its argument that the Board doe's not
have jurisdiction under the decision of the United States Court of Appeals for the District of
Columbia Circuit in Consolidated Rail Corporation v.' Surface Transportation Board, 571 F.3d 13
(D.C. Cir. 2009) (Harsimus), and its argument that the additional evidence confirms that if any

line of railroad did once cross Buncher’s property, it has been abandoned.

IL Summary of Argument

The decision of the United States Court of Appeals for the District of Columbia Circuit in
Harsimus dictates the outcome of this case. Harsimus made clear that where a petition raises
questions as to what was originally transferred to Conrail, exclusive jurisdiction rests with the
Special Court established by the Regional Rail Reorganization Act of 1973 (“Rail Act”) to
interpret the orders and conveyances that created Conrail. By asserting that AVRR had acquired
a rail easement from Conrail that was not a spur or industrial track and that was part of one of
u;vo alleged lines of railroad acquired by Conrail in the same area, AVRR's Petition necessarily

implicated consideration of what Conrail had originally received, which in turn necessarily



required consideration of the original Conrail conveyance documents and the Final System Plan
(“FSP”),

Further, as a matter of statutory law, if the nature and status of the track as originally
conveyed to Conrail was a spur or industrial track rather than a through line of railroad, the
Board is also without jurisdiction. The evidence of record submitted by AVRR does not prove
that any track that existed on Buncher’s property between 16™ and 21* Streets had been part of a
through line of railroad as owned and opcrated by Conrail. Nevertheless, as Harsimus holds, that
question requires con.;ideration of the Conrail acquisition documents on this subject.
Additionally, AVRR argued that the February 1984 abandonment application filed by Conrail
could be ignored because Conrail had been conveyed two separate lines of railroad in this area
and the abzmdunmenll application applied to a line of railroad along Smallman Street and not on
Buncher's property. That argument by AVRR directly rais:ed an issue of whether Conrail had
received two separate lines of railroad in this area between 16" and 21 Streets in the original

conveyance documents. For this additional reason, the FSP and original conveyances need to be

considered and interpreted to determine either the status of the track or whether Conrail ever

acquired two separate lines of railroad in this arca. That places jurisdiction of this matter
| squarely before the Special Court rather than the STB.

Finally, the Board must review and reconsider this matter in light of the additional
evidence submitted by Buncher. That evidence demonstrates why the decision in Harsimus is
not just an academic declaration regarding statutory jurisdictional allocations, but has important
practical consequences that rcinforce the soundness of the ruling that the respective rights and

intcrests of parties succeeding to Conrail must be determined through a careful and detailed

examination of what was originally conveyed to Conrail by the Special Court with statutory



authority to do that. The additional evidence also directly exposes, as false, the entire basis of
AVRR's argument that the 1984 Conrail abandonment application previously submitted into
evidence by Buncher in this proceeding applied to Smallman Street track, not Buncher’ property.
The new evidence adduced before the D.C. Circuit and attached hereto shows that Conrail filed
scparate abandonment applications in the same time period for track in Smallman Street. This
demonstrates that the February 1984 abandonment application originally introduced by Buncher
did not apply to trackage on Smaliman Street and that any line of railroad on Buncher’s property
had been abandoned.

If the Board does reach the merits, it should also rcject AVRR’s earlier argument that
because a consummation letter from Conrail cannot be located, the February 1984 abandonment
application is ineffective and can be ignored. The Order of the Interstate Commerce
Commission granting the abandonment in 1984 was not conditional andl therefore ended all
agency jurisdiction. Moreover, AVRR’s argument, if accepted, is nonsensical since it would
mean that any easement it holds is entirely ephemeral, subject to extinguishment if a letter is
found or filed. Finally, it is AVRR's burden to show that an easement still exists in the face of
the abandonment application and order that clearly applies to the area in question. AVRR has

failed to meet this burden.



HL  Statement Of Facts,

For the benefit of the Board, and because Buncher’s last written submission to this Board
on the merits was in June 2009, almost 2 ycars ago, Buncher includes in this Brief a full
statement of the relevant facts and summary of the evidence, both as previously submitted and as

supplemented by the additional evidence.

A. Regional Rail Reorganization Act of 1973 and the Formation of Conrail

Both Buncher and AVRR own properties that were acquired from Conrail, the railroad
conglomerate that was formed under Congressional authorization in the mid-1970’s from several
bankrupt railroads. By the late 1960’s and early 1970's, eight major railroads in the northeast
and mid-west region of the United States had commenced reorganization proceedings under the
Bankruptcy Act. Congress responded by enacting the Regional Rail Reorganization Act of 1973,
Pub. L. No. 93-236, 87 Stat. 985 (1974) (codified as amended at 45 U.S.C. §§ 701 et. seq.) (“3R
Act”). The purposc of the 3R Act was to accomplish a “reorganization of the railroads, stripped
of excess facilities, into a single, viable system operated by a private, for-profit corporation.”

Blanchette v. Conn. Gen. Ins. Corps., 419 U.S. 102, 109 (1974). The 3R Act established the

United States Railway Association (“UéRA”) and formed Conrail to own and operate the
reorganized railroad system. Acting pursuar;t to its statutory mandate, in July 1975, the USRA
published its FSP designating which “rail properties” from all those previously owned by the
railroads involved in the reorganization were to be transferred to Conrail. See Harsimus, 571
F.3d at 15.

The FSI? was developed through a series of proposals, known as Preliminary System
Plans, that were published for public comment. The purpose of the FSP was to distinguish those

“rail properties” that were required or necessary for operation (and thereforc recommended for



transfer to Conrail) from those that were excess and not required to be transferred to Conrail.
Based on that assessment. the FSP designated certain “rail lines and trackage rights” for transfer
to Conrail. Scc FSP at 261 (Buncher’s Response dated june 25, 2009, Ex. B., p. IO).l Unless
otherwise specified in the FSP, the transfer of a rail line to Conrail included all rail propertigs
connected with, controlling or in any way pertaining to or used or usable in connection with the
rail line, including connecting, spur and storage tracks. See Harsimus, 571 F.3d at 15. Among
the rail lines included in the FSP for transfer to’ Conrail was “Line Code 2229” which, as
explained below, is the common source of Conrail’s title to what was later transferred to,
respectively, Buncher and AVRR. FSP at 274 (Buncher’s Response dated June 25, 2009, Ex. B.,
p-17).

The 3R Act also created a “Special Court,” a United States District Court composed of
three federal judges selected by the Judicial Panel on Multi-District Litigation.” In March 1976,
the Special Court ordered the Trustee or Trustees of each railroad involved in the bankruptcy
reorganizations to convey to Conrail the rail properties that were designated for transfer in the
FSP. This was known as the “Conveyance Order” and was dated March 25, 1976.

Acting pursuant to the Conveyance Order, the Trustees of Penn Central Transportation

Company (“Penn Central”") transferred certain rail properties designated by the FSP to Conrail.

' The term “rail line” (sometimes also referred to as a “line of railroad”) must be distinguished
from the term “track”, which may or may not form part of a “rail line”. Under the Interstate
Commerce Act (as it has been amended over the years), a railroad is required to obtain
rcgulatory approval to acquire, construct, operate and abandon any “rail line” or “line of
railroad.” However, under 49 U.S.C. § 10906, the Board does not have jurisdiction over the
acquisition, construction, operation or abandonment of ancillary yard, industrial, spur, switching
or side track.

2 [n 1997, Congress transferred the exclusive jurisdiction of the Special Court to the United
States District Court for the District of Columbia, 45 U.S.C. § 719(b)(2), and the functions of the
Special Court are now performed by that Court. See City of Jersey City v. Consol. Rail Corp.,
___ F.Supp.2d ___, 2010 WL 3833037 (D.D.C. Sept. 28, 2010).




By Deed dated September 12, 1976 recorded in the Recorder’s Office of Allegheny County,
Pennsylvania at Deed Book Volume 6001, Page 591, the Penn Central Trustces conveyed rail
properties to Conrail including the line of railroad “identified as Line Code 2229 in the records
of the United States Railway Association.” Deed Book Volume 6001, Page 606 (Buncher’s
Response dated June 25, 2009, Ex. C., p. 6). In accordance with the FSP, certain former Pcnn
Central properties that were designated as excess were retained by the Penn Central Trustees.
These retained propertics were later transferred to others (i'ncluding in some cascs to Buncher).

As explained below, Conrail also transferred some of the properties and parcels it acquired in

1976 to others, including the parcel involved in this appeal to Buncher.

B. ‘The Relevant Parcels

By its Petition, AVRR requested a determination that it holds a continuing permanent
easement for a common carrier rail line over a parcel of land with no existing track that Buncher
Iacquired from Conrail. AVRR filed the Petition, it said, “to establish that it continues to own
and has the right to provide common carrier rail service over the 90 by 1541.56 foot right of way
between 16" and 21" Streets.” (AVRR’s Petition dated April 16, 2009). The parcel in question
where AVRR asserted an casement is one of several properties owned by Buncher in the Strip
District currently used for commercial purposes and parking,.

In the first half of the 20" Century, the Strip District was a market area used for the
transportation and re-delivery of fruit, vegetables and produce. To accommodate rail traffic, the
area was improved with a “spaghetti” of railroad tracks. (See Buncher’s Reply dated June 2,
2009, Ex. A). Eventually, as transportation by truck increased in the 1950°s and 1960’s, use of
rail transportation decreased and, in the 1970’s, the various parcels and remaining railroad

properties became part of the Penn Central bankruptcy and were then either conveyed to Conrail



or retained by the Penn Central trustees as part of the Final System Plan. As a result, the area is
a patchwork of parcels, some of which were conveyed to Conrail and some of which were not.
To assist in the understanding of the various parcels involved, Buncher includes the following

drawing depicting the relevant area and parcels.
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The specific area where AVRR claims its rail easement over Buncher’s property is the
parcel designated as “Parcel C” above. Buncher acquired the parcel from Conrail in 1983. By
Deed dated July 20, 1983 (1983 Deed”), Conrail transferred to Buncher an area of land
approximately 90 feet wide between 16™ Street and 21" Sireet. (AVRR Petition, Ex. A). The
land conveycd was shown on a survey prepared in 1983 that is referenced in the 1983 Deed.
(AVRR Petition, Ex. A). The 1983 Deed recited that the parcel was “a part of the premises
which the Trustees of the Penn Central Transportation Company, Debtor, by Conveyance
Document No. PC-CRC-Rp-173 dated March 30, 1976 and rccorded in Allegheny County,
Pennsylvania in Deed Book Volume 6001 at Page 591, granted and conveyed unto Consolidated
Rail Corporation.” (AVRR Petition, Ex. A). The Decd also transferred then cxisting railroad
track to Buncher, specifically, “all the right, title and interest of the said Grantor of, in and to
3,000 lincal feet of railroad track and appurtenances thereto, being Track No. 6 and Track No. 7,
located on the above described premises.” (AVRR Petition, Ex. A).

The 1983 Deed reserved to Conrail “the permanent right and casement to continue to
opcrate over and maintain its so-called Valley Industrial Track which traverses the land -
hereinbefore described . . . . (AVRR Petition, Ex. A). At the time of the 1983 Deed, threc
tracks were located on the land transferred 1o Buncher: Tracks Nos. 6 and 7 (the tracks
transferred to Buncher) and the Valley lmiustrial Track, for which an easement was reserved by

Conrail.
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In February 1984, Conrail filed an application with the Interstate Commerce Commission
(“ICC”)} under the 3R Act for abandonment of the Fort Wayne Connecting Track and the
“Valley Industrial Track”™. (Buncher Rcply, Ex. F) (thc “February 1984 Abandonment
Application”). The February 1984 Abandonmént Application was granted by certificatc dated
May 14, 1984 (Buncher Reply dated June 2, 2009, Ex. G). Following the February 1984
Abandonment Application, all railroad tracks on the Parcel C property conveyed to Buncher in
1983 - Track 6, Track 7 and the Valley Industrial Track — were removed. (Verified Statement of
I. Jackovi;: dated June 2, 2009, p. 2).

Eleven ycars later, in 1995, Conrail conveyed by Quitclaim Deed to AVRR certain
“strips or parcels of land known as the Valley Cluster,” as “generally described” in an Exhibit
“A” to the Quitclaim Deed and “generally indicated” by “"PS™ on drawings attached to the
Quitclaim Deed (the ~1995 AVRR Deed”). (AVRR Petition, Ex. B1). The 1995 AVRR Deed
transferred to AVRR its existing railroad line beginning on the east side of 21" Street and
extending in a northeasterly direction along the Allegheny River for approximately 22.65 miles.
The Exhibit “A” to the 1995 AVRR Deed describes the property conveyed as “being a portion of
the line of railroad known as the Allegheny Branch (a.k.a. the Valley Industrial Track and the
Coleman Secondary) and identified as Line Code 2229 in the Recorders Office of Allegheny
County, Pennsylvania in Deed Book Volume 6001 at Page 606,” the original Conrail conveyance
document from the Penn Central Trustees that implemented the FSP. (AVRR Petition, Ex. B1).

The 1995 AVRR Deed then states that AVRR received the afovem;antioned line of

railroad “TOGETHER with Grantor’s right, titlc and interest in and to the easement to operate

3 Under the ICC Termination Act of 1995 (*ICCTA™), Pub. L. No. 104-88, 109 Stat. 803 (1995),
the ICC was abolished and its rail regulatory functions were transferred to the Board, effective
January 1, 1996.
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over and maintain the Valley Industrial Track™ and makes reference to “said right and easement
reserved in a July 20, 1983 deed from Grantor to The Buncher Company and is recited as
follows.” {(AVRR Petition, Ex. Bl). What “follows” in the 1995 Deed, however, is not a
recitation of the same description that appeared in the 1983 Deed with Buncher. Rather, the
1995 Deed quotes language and a description from a ditferent, later 1987 Deed from Conrail to
Buncher (1987 Deed”) relating to other property located in another area more than 20 blocks to
the cast at 43™ Street and in which Conrail had reserved a different easement. (AVRR Petition,
Ex. B1). In November 2008, twelve ycars after the 1995 conveyance to AVRR and just before
AVRR filed its Petition with the Board, AVRR recorded a **Corrective™ Deed that inserted, as its
only change, additional language in the Decd’s description between the reference to the 1983
Deed and the incorrect recitation from the 1987 Deed (AVRR Petition, Ex. B2) (the “2008
Corrective Deed™). The 2008 “Corrective™ Deed added a recitation quote from the 1983 Deed

and a reference to the 1987 Deed. (See language in BOLD, AVRR Petition, Ex. B2).

C. The Parties’ Prior Submissions and Positions Before the Board

At the time of the 1995 AVRR Deed, there were no tracks remaining on Parcel “C” (the
Buncher parcel), and all trackage terminated on the east side of 21% Street. AVRR asserted in its
Petition, though, that in addition to the tracks and associated rights it had acquired from Conrail
to the east of 21 Street, Conrail had quitclaimed to it an easement that extended west from 21
Street onto Buncher's property. AVRR’s Petition did not mention the February 1984
Abandonment Application. Instead, its Petition asserted that the alleged “permanent rail
easement has never been abandoned under the provisions of 49 U.S.C. § 10903.” (AVRR

Petition at p. 6).
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In a Reply to the Petition, Buncher identified the February 1984 Abandonment
Applicalibn and the certificate issued by the ICC on May 18, 1984 authorizing abandonment of
the Valley Industrial Track in the area that included 16™ Street to 21* Street. (Buncher Reply
dated June 2, 2009 at p. 3). Buncher requested the Board to issue an order “confirming that the
parcel of land formerly occupied by the Valley Industrial Track between 16™ Street and 21%
Street is not a ‘line of railroad’ subject to the Board's jurisdiction.” (Buncher Reply dated June
2, 2009 at p. 4).

In a Rcbuttal to Buncher’s Reply, AVRR contended that the February 1984
Abandonment Application did not apply to the area within Buncher’s property idcn_tified as
Parcel C, but instcad applied 10 a different line of railroad, located in Smallman Street, a street
just south of Buncher's property which line of railroad, according to AVRR, was also known as
the “Valley Industrial Track.” (AVRR’s Rebuttal dated June 11, 2009 at p.2).

Buncher disputed that account of the February 1984 Abandonment Application and in a
Response dated June 25, 2009 to AVRR's Rebuttal pointed out that AVRR was now claiming,
for the first time, “without independent corroboration that Conrail operated over two separale,
parallel ‘lincs of railroad’ in the same one-block area bounded by }6"‘ and 21" Streets in the Strip
District,” both of which, AVRR contended, were called the “Valley Industrial Track.” (Buncher
Responsc dated June 25, 2009 at p. 1). Buncher noted the illogic of using the same reference to
apply to different areas of track and pointed out that the same term, “Valley Industrial Track,”
was used by Conrail in both the 1983 Deed to Buncher and in the February 1984 Abandonment
Application that Conrail filed in sequence. Buncher also argued that AVRR’s “new theory” of

two through lines of railroad in this same area was inconsistent with the FSP and the original
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conveyance of a single line of railroad in this area to Conrail (i.e., Line Code 2229). (Bunc;her
Responsec at p. 1)

AVRR filed an opposition to Buncher’s Motion for Leave to Submit its Response in
which AVRR disputed Buncher’s right to file any response as not permitted by Board rules.
(See AVRR'’s Reply dated July 15, 2009 at p. 3). AVRR included a lengthy Verificd Statement
from its President, Russell A. Peterson, that opined that Conrail had owned two separate lines of
railroad in this area, came to call both lines the Valley Industrial Track and the February 1984
Abandonment Application purportedly applied to track in Smallman Street, not track on
Buncher’s property (Parcel C) near Railroad Street. (Verified Statement of Russell A. Peterson
attached to AVRR’s Reply dated July 15, 2009).

In support of its “2-line theory,” AVRR’s Verificd Statement offered its own account of
the history of the railroads in this area. Much of the “history” included in the Verified Statcment
related to periods from the mid-1850"s forward but before the 1970s railroad bankruptcies and
the original conveyances to Conrail in 1976. (Sce Verified Statement of Russell A. Peterson
attached to AVRR Reply dated July 15, 2009). The theory of the Verified Statement was that, at
one time, there were two through lines of railroad, one on Smallman Street and one that traversed
from Smallman Street to Railroad Street between 16" Street and 21* Street. AVRR'’s Verified
Statement contended that this second line of railroad continued east along Railroad Street and
reconnected with the line along Smallman Street at 29" Street, until the Fruit Auction House was
constructed adjacent to Smallman Street between 16" Street and 21* Street in the 1920°s and
1930’s and, once built, blocked any rail from traversing from Smallman Street to Railroad Street.
(Verified Statement of Russell A. Peterson attached to AVRR Reply dated July 15, 2009). (The

Fruit Auction House is marked as “Parcel D" in the drawing on page 10 above; the building is

16



still there today). Once the Fruit Auction House was built, AVRR contended, the line of railroad
that once traversed from 16™ Street to 21" Strect across what is now Buncher's property was
“rerouted” through a “Running Track™ within the “spaghetti” of track in the area. (Verified
Statement of Russell A. Peterson attached to Reply dated July 15, 2009, at pp, 9-10). These
alternative tracks were located to the north, in the areas identitied as “Parcels A and B” in the
drawing on page 10 above. AVRR’s “theory” that the February 1984 Abandonment Application
did not apply to Parcel C of Buncher’s property was based on the premise that there were two
through lines of railroad, that both were conveyed to Conrail by the FSP and original conveyance
documents, that both thereafter came to be called the “Valley Industrial Track™ by Conrail, and
that the February 1984 Abandonment Application applied to one but not the other.

AVRR’s Vcrified Statement detailing its “2-line™ theory was filed with its July 15, 2009
plcading that rcquested the Board to sirike Buncher’s previous filing as not permitted by Board
rules. The Board did not immediately rule to either strike Buncher’s pleading or accept AVRR’s,

"Reply and Verified Statement. By its Decision, which was issued nearly a year later in June
2010, the Board announced it would accept each partics’ last submissions to *“‘provide a more
complete understanding of a complicated situation.” (Decision at p. 6). As a result, the Board
never requested or received a response from Buncher to AVRR's last Verified Statement.

The Board did request separate bricfing from the parties on this Court’s decision in
Harsimus. (Decision dated September 15, 2009). In response, Buncher pointed out that AVRR’s
argument with respect to the February 1984 Abandonment Application “is premised on an issue
that is with the exclusive jurisdiction of the |{Special] Court — i.e., whether the Penn Central
Trustees conveyed two separate ‘lines of railroad’ both between 16™ and 21* Sureets in the Strip

District to Conrail pursuant to the FSP, the Conveyance Order and the 1976 Deed.” (Buncher’s
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Response 10 Request for Additional Briefing dated October 9, l2009). AVRR argued that
Harsimus was inapplicable, “should be accorded little precedential weight” (Response of AVRR
dated October 8, 2009 at p. 11) and urged the Board to resolve the matter without making any
interpretation of the FSP and original conveyance documents (Response of AVRR dated October

8, 2009 at p. 3).

D. The Board’s Earlier Decision

In its earlier Decision on the merits served June 15, 2010, the Board said: “We find that
there were 2 lines running through the Strip District and that the line over Buncher’s property
was not the one subject to the 1984 abandonment . . . certificate.” (Dccision at p. 6). In making
that determination, the Board concluded: “We do not need to interpret the FSP for the
conveyance ol; property to Conrail to reach this conclusion.” (ld.). On that basis, the Board
found that the D.C. Circuit’s ruling in Harsimus was not applicuble.

As support for its adoption of the “2 line” theory, the Board relied very heavily on the
lengthy historical Verified Statement of AVRR’s President submitted with its Reply dated July
15, 2009.* The Board noted that AVRR “submits a number ol maps in support of its position”
(Decision at p. 4), but thc Board placed particular reliance on a *“1919 PRR Map” that was
attached as Exhibit BB to the Affidavit of AVRR’s President submitted with its July 15, 2009
Reply. (“PRR" refers to the Pennsylvania Railroad which operated in the area in the carly
1900’s). The map (AVRR Reply dated July 15, 2009, Ex. BB) is actually dated “June 30, 1918.”

According to the AVRR Affidavit, the “1919 PRR Map” showed a line in Smallman Street

* This is the July 15, 2009 Reply submitted by AVRR in opposition to Buncher’s Request for
Leave to Submit its Responsc. As noted, in its Decision a’year later, the Board ruled it would
accept the parties’ submissions leaving AVRR’s lengthy historical Verified Statement as the last
word without a response from Buncher.
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identified as “Present € PRR Concmaugh Div.” and a line that traversed from Smallman Strect

to Railroad Street between 16" Strect and 18™ Sireet identified as “Original ¢ P.R.R.

Conemaugh Div.”

The Board’s Decision also relied on two other circumstances to support its acceptance of
the 2-line theory. One, the Board pointed to a 1972 abandonment application filed by the Penn
Central Trustces (before the creation of Conrail) to abandon a section of the “Allegheny Branch”
between 12" Street and 14" Street. (Decision at p- 8) (1972 Abandonment Application™). The
Board rcasoned that this 1972 Abandonment Application supported the existence of 2 separate
lines of railroad in this area because the later February 1984 Abandonment Application filed by

™ Street and 21* Street and, if there were only one line

Conrail sought abandonment between 11
in this area, the Conrail application would be redundant because it encompassed 12" through 14"
Streets and would in the Board’s view, be “irrational” and “nonsensical.” (Decision £1t p- 8).

The Board’s Decision also found “Conrail’s actions telling.” (Decision at p. 9). Pointing
to the 1995 Quitclaim Deed by which Conrail transferred the Railroad Street line to AVRR in
1995, the Board interpreted the Quitclaim Deed to provide direct evidence of Conrail’s view of
the state of title and concluded that “*Conrail believed that it had an active interest there to sell”
(id.) because the Quitclaim Deed included a reference to the rail easement in question.

The Board rejected Buncher’s contention that the segment of track in question was a spur,

yard, switching or industrial track that is outsidc the Board’s jurisdictional authority. The Board

noted that switching was apparently pcrformed on the track in the late 1970’s (Decision at p. 9).

See Ex. BB to AVRR Reply of July 15, 2009. For orientation, the “Original € P.R.R.
Conemaugh Div.” track shown on the “1919 PRR Map” would have passed through a part of
“Parcels C and D” on the drawing in the brief above at page 10 until passage was blocked when
the Fruit Auction House was constructed in the 1920°s and 1930's on what is identified as
“Parcel D.”
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Nevertheless, the Board decided (without explanation) that the segment was a line of railroad
before it was acquired by Conrail in the 1970’s, that Conrail's 1976 acquisition did not change
the status of the segment absent agency approval and that Conrail had not sought any authority to
abandon the line. The Board concluded: “Given this record. no interpretation of the FSP is
needed to resolve the matter before us,” again concluding that the D.C. Circuit’s decision 'in
Harsimus was not applicable. (Decision at p. 9).

Finally, the Board rejected Buncher’s argument that any extant rights were abandoned
because that track in question was physically removed and had not been in place for more than
20 years. On the basis of the foregoing analysis, the Board found that AVRR possessed an
active easement across Buncher’s property that remains available as a line of railroad and that

AVRR can reconstruct track on and operate over Buncher’s property at will.®

E.  The Additional Evidence

To prove that it had acquired an active casement from Conrail for a line of railroad on
Buncher’s property, AVRR had to show that any line located on Buncher's property was not
abandoned. Buncher argued that any rail casement had been abandoned by the February 1984
Abandonment Application.  The February 1984 Abandonment Application requested
abandonment of the “Valley Industrial Track”, the same reference Conrail had used when it
reserved the easement in an earlier 1983 Deed that transferred the property to Buncher. AVRR
argued that the February 1984 Abandonment Application did not apply to Buncher's property.
The basis for that argument was the 2-line theory AVRR offered late in the proceedings that

Conrail had owned 2 lines of railroad in the relevant area, that both had come to be called the

® The Board held that any dispute between the parties as to the location, width and conditions of
any easement was a question of state law better addressed by a Pennsylvania state court.
(Decision at p. 9).
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“Valley Industrial Track™ and that the February 1984 Abandonment Application did not apply to
any line of railroad on Buncher’s property but instead it applied to another line of railroad
located one block away in Smallman Strect.

Prior to its receipt of the Board's Decision, Buncher had not looked for Conrail
abandonment applications in Smallman Street since Buncher had already provided the STB with
the February 1984 Abandonment Application, which it said applied to the area within its
property. Buncher had no indication that the STB would accept the 2-line theory or would
conclude the February 1984 Abandonment Application (which does not mention “Smallman
Strect”) applied to a line of railroad in Smallman Street instead of Buncher's property.

Subsequent to the Decision and the filing of its Petition for Review with the Court of
Appeals, Buncher searched for additional information about Conrail abandonments, and
specifically information about abandonments in the vicinity of Smallman Street. It did so
because it thought that AVRR's 2-line theory was wrong, but also because Buncher realized tﬁat
if it turned out that the February 1984 Abandonment Application did apply to Smallman Street,
there would be no reason for Buncher to pursue its argument that the STB lacked jurisdiction arid
ask for a transfer of the matter to the Special Court if the outcome there would be the same.

As a result of its further searches, Buncher received the additional information that was
the subject of its Motion (o Adduce Additional Evidence submitted to the Court of Appeals. The
additional information consists of three other abandonment applications that Conrail filed with
the ICC in May and June 1984, a [ew months after the February 1984 Abandonment Application
(the “Additional Evidence™). Copies of the three additional abandonment applications are

attached to the Affidavit of Joseph M. Jackovic attached hereto. As filed with the ICC, the

applications were captioned as follows (emphasis added):
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a. EXHIBIT A

Application of Consolidated Rail Corporation Pursuant to Section 308(c) of the
Regional Rail Reorganization Act of 1973, as Amended by Section 1156 of the
Northeast Rail Service Act of 1981, for Approval of the Abandonment of a Portion
of the Smallman Street Track in Allegheny County, Pexmsylvama Dated May 23,
1984. Docket No. AB-167 (Sub-No. 57IN);

b. EXHIBIT B
Application of Consolidated Rail Corporation Pursuant to Section 308(c) of the
Regional Rail Reorganization Act of 1973, as Amended by Section 1156 of the
Northeast Rail Servicc Act of 1981, for Approval of the Abandonment of a Portion
of the Smallman Street Track in Allegheny County, Pennsylvania, Dated May 23,
1984. Docket No. AB-167 (Sub-No. 572N);
c. EXHIBITC
Application of Consolidated Rail Corporation Pursuant to Section 308(c) of the
Regional Rail Reorganization Act of 1973, as Amended by Section 1156 of the
Northeast Rail Service Act of 1981, for Approval of the Abandonment of the
Smallman Street Branch in Allegheny County, Pennsylvania, Dated June 8, 1984.
Docket No. AB-167 (Sub-No. 641N).
Each of these additional . abandonment applications specifically requests approval for
abandonment of track in “Smallman Street™ (“Smallman Street Abandonment Applications™).
As such, the applications seek abandonment of the line of railroad that AVRR had argued was
abandoned by the previously filed February 1984 Abandonment Application that had referred to
the “Valley Industrial Track.”

The February 1984 Abandonment Application had requested abandonment of the “Valley
Industrial Track from its connection with the Fort Wayne Connecting Track in Pittsburgh
(approximately Milepost 0.0) to the north side of 21* Street (approximately Milepost 0.66).”
AVRR had argued that the February 1984 Abandonment Application applied to a line of railroad

located in Smallman Street within those Mileposts. The later filed Smallman Street

Abandonment Applications, however, are directlyr contrary to AVRR's argument because they
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are applications that covered abandonment of track in Smallman Street between Milcposts 0.0
and Milepost 0.85., i.., the same arca.”

These separate abandonment applications would not have been necessary if the earlier
February 1984 Abandonment Application had in fact already abandoned the lines in Smallman
Street, as AVRR's “2-line theory” surmised. The later abandonment applications also show that
Conrail did not, when filing abandonment applications, refer to the track in Smallman Street as
the “Valley Industrial Track”™, a suggestion made by AVRR to prop up its 2-line theory. The
Smallman Street Abandonment Applications, therefore, are directly contrary to the conclusions

that were proffered by AVRR about the February 1984 Abandonment Application.

IV. Argument

A, Harsimus Dictates That Jurisdiction Over This Matter Is With The Special Court, Not
The Board '

The disposition of this case is controlled by the decision in Harsimus. For the same
reasons that were discussed in that decision, the Board lacks jurisdictibn over AVRR’s Petition
in this case. Harsimus addressed the interplay between the jurisdiction of the Board and the
exclusive jurisdiction of the Special Court established by statute to interpret the orders and
conveyances that created Conrail. The Special Court that was created by the Regional Rail
Reorganization Act of 1973, Pub. L. No. 93-236, 87 Stat. 985 (1974) (codified as amended at 45
U.S.C. § 701 ct seq.) (“3R Act”), was given “original and exclusive jurisdiction” “to interpret,

alter, amend, modify, or implement any of the orders entered by such court pursuant to Section

7 The later filed Abandonment Applications covered a “portion of the Smallman Strcet Track in
Pittsburgh from a point (approximately Milepost 0.0) east of 11" street to a point (approximately
Milepost 0.3) east of 14™ Street” (Exhibit A hereto); and the “Smallman Street Branch in
Pittsburgh from a point east of 14™ Street (approximately Milepost 0.3) to a point east of 24"
street (approximately Milepost 0.85).” (Exhibit C hereto).
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743(b) of this title in order to effect the purpuses or the goals of the final system plan.” 45
US.C. § 719(e)2). For the reasons discussed below, AVRR's Petition cannot be ruled on
without an interpretation of the original Conrail conveyance documents.

In Harsimus, a petition was filed with the Board asscrting that certain rail propertics sold
by Conrail to a private rcal estate developer were still active lines of railroad because Conrail had
not obtained authorization to abandon the lines from the Board. The key inquiry in that case was
whether property as transferred originally to Conrail (and then by Conrail to the developer) was a
line of railroad or was ancillary spur and yard track: if it was a line of railroad, abandonment
authority from the Board was required; if it was a spur or yard track, the Board was by statute, 49
U.S.C. § 10906, without authority over the matter and no authorization for abandonment was
required.

The partics in Harsimus did not dispute that the FSP had designated the property in
question for transfer to Conrail and that it had in fact been convcyed to Conrail by the original
Conveyance Orders. The Court concluded, however, that because the determination of the status
of the track raised an issuc of the "‘nature“ of the conveyance to Conrail, the petition “raises
substantial questions with respect to the interpretation of the FSP and [the Special Court’s]
conveyance orders themselves”, 571 F.3d at 19 (citation omitted). The matter therefore fell
within the “original and exclusive jurisdiction” of the United States District Court for the District
of Columbia, the successor to the Special Court, and the Board had no jurisdiction.

The ruling in Harsimus is implicated in the present case in two ways. First, in the same
way it arose in Harsimus, AVRR’s Petition raised an issue as to whether the easement it ¢laimed
asserted a right over a through line of railroad or ancillary track (such as spur or yard track).

~

Harsimus says that issue of the “status” of particular track conveyed to Conrail requires
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examination of the FSP and original Conrail conveyance documents and the Special Court has
exclusive jurisdiction. Harsimus also held, however, that whether trackage was even conveyed
to Conrail is likewise subject to the exclusive jurisdiction of the Special Court. This issue arosc
in the present case when AVRR argued that Conrail had acquired two lines of railroad in this
area, an occurrence that can only be confirmed by examining and assessing the original Conrail
conveyance documents.

Thus, the same *status of track” issue addressed by the Court in Harsimus-is present here.
AVRR'’s Petition directly raised whether the former track over which it asserts an easement —
i.e.. Track No. 8 or the Valley Industrial Track — was part of a through line of railroad or
ancillary track not subject to Board jurisdiction. AVRR’s Petition contended that it had 4
continuing permanent easement over Buncher's property because Conrail had reserved an
easement in its conveyance to Buncher for “the so-called Valley Industrial Track.” (AVRR’s
Petition at p. 4). AVRR’s Petition alleged that Conrail had never abandoned the track and later
conveyed the easement by Quitclaim Deed to AVRR. Just as in Harsimus, if the track was part
of a “railroad line,” as AVRR contended, it could only be abandoned by formal application and
remained subject to the abandonment authority of the Board. If the track was not a “railroad
line” but rather a spur, industrial, switching or side track, as Buncher contended, then it was not
within the Board’s jurisdiction and, importantly, could be abandoncd by Conrail without formal
authority from the Board. See 49 U.S.C. § 10906; City of Jerscy City v. Consol. Rail Corp., ____
F. Supp. 2d ___, 2010 WL 3833037 (D.D.C. Scpt. 28, 2010) (“No authorization is required . . .
for abandonment of ‘spur, industrial, team, switching, or side tracks.”™)

No less than in Harsimus, the determination of the nature of the track at issue here

requires an analysis and intcrpretation of what Conrail received in its original conveyances and



the “nature” of the conveyance as to this particular rack. That inquiry requires interpretation of
the FSP and conveyance orders and is within the exclusive jurisdiction of the district court gua
the Special Court. The fact that there is a dispute in this case between AVRR and Buncher as to
the nature and status of the track means, under Harsimus, that the Board is without jurisdiction to
consider the Petition and for that reason alone the Board’s earlier Decision must be reversed.

See Norfolk Southern Railway Co. Petition for Exemption—in Baltimorc City and Baltimore

County, Md., Docket No. AB 290 (Sub-No. 311X), 2010 WL 17BL361 (Board served May 4,
2010) (“Wc cannot resolve a substantial question related to the naturc of the track transferred in

the FSP”) (citing Harsimus).

Harsimus commits this case to the exclusive jurisdiction of the Special Court in another
more fundamental way. Buncher pointed to the February 1984 Abandonment Application filed
by Conrail that abandoned the “Valley Industrial Track,” which was the same reference used by
Conrail in the casement reserved in the 1983 Deed with Buncher. The clear effect of the
February 1984 Abandonment Application and the subsequent -ICC certificate was that the
easement rights reserved by Conrail in the 1983 Deed had been formally abandoned by Conrail.
To counteract the clear consequences of that abandonment, AVRR proposed to the Board its “2-
line™ theory, which was constructed on the following contentions: 1) that there were at one time
2 through lines of railroad in this arca; 2) that both became known and referred to by Conrail as
the “Valley Industrial Track”; and 3) that while one Valley Industrial Track was reserved as an
easement by Conrail in the 1983 Deed with Buncher, it was the other Valley Industrial Track that
was the subject of the Abandonment Application in February 1984. That theory has

jurisdictional implications.
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To validate the 2-rail line theory, AVRR relied, primarily, on an old map - the 1919 PRR
map — which it says showed the presence of 2 lines of railroad between 16" and 21* Streets. The
2-line theory raises, however, whether 2 through lines of railroad were conveyed to Conrail by
the FSP and the original conveyance orders. As Buncher pointed out, the FSP and the original
1976 deed to Conrail identify only one line of railroad in this area, i.e., Linc Code 2229.
(Buncher’s Response dated June 25, 2009 at p. 8). The nced to consider the FSP and the
Original Conveyancec documents arises because AVRR’s “2-line” theory only completes the
chain of conveyances necessary to connect the historical existence of 2 lines to the 1995 lransi'er
1o AVRR if it is first determined that Conrail itself was in fact conveyed 2 through lines of
railroad in this area in 1976. By focusing on the 1919 Map, AVRR’s argument jumps from 1919
to 1995 ignoring critical intervening events regarding Conrail's formation, property and common
carrier rights. As a result, however, there is a failure to answer an cssential question: even if
there were 2 through lines of railroad at one time historically, were the 2 through lines of railroad
in fact conveyed to Conrail?® That question cannot be skipped over since the answer to-the
question is essential in order to conclude that Conrail acquired, retained, did not abandon and
then conveyed by quitclaim to AVRR a valid, continuing easement for a through line of railroad
on the Buncher property. That question, moreover, can only be answered by reviewing and

interpreting the FSP and original conveyance orders, a matter committed by statute and by the

8 This question bccomes compelling when it is considered that the purpose of the FSP was (o
distinguish between “rail properties” necessary for operation and those that were unnecessary
excess properties. It is certainly not obvious why Conrail, in the 1970’s when truck
' transportation had largely displaced rail transportation in the Strip District, would need 2 through
lines of railroad in the same small area between 16 and 21 Streets considering the alleged 2
lines” would have shared the same locus (Smallman Street) for some distance and would have
been less than a block apart for a short distance. The fact that the answer to this question
requires interpretation of the FSP puts it beyond the Board’s jurisdiction.
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D.C. Circuit's decision in Harsimus to the exclusive jurisdiction of the district court qua Special
Court.

In Harsimus, the Board argued to the Court of Appeals that ascertaining the status of
track was an “implicit part” of e\l/ery abandonment proceeding and it would be difficult for the
Board to discharge its responsibilities if questions of track status were handled exclusively by the
Special Court. See Harsimus, 571 F.3d at 19. The Court rejected that argument, finding no
conflict between the Board’s statutory authority under 49 U.S.C. §§ 10903 and 10906 to address
the abandonment of rail lines but not spur, industrial, switching or team tracks, and the exclusive
jurisdiction of the Special Court to interpret the FSP and original Conrail conveyance documents
when required. The Court said:

The Board retains its authority under Sections 10903 and 10906 to approve or

deny an abandonment application. Under 45 U.S.C. § 719(e)(2), however, the

district court qua the Special Court retains its exclusive jurisdiction to decide the

antecedent question if it arises, namely, whether the trackage was conveyed by the

FSP as “part of [the rail carrier’s] railroad line.” 571 F.3d at 19.

Thus, the Court rejected the Board’s suggestion that it, rather than the Special Court, could
examine the FSP. ;Al least the position taken by the Board in Harsimus, however, included
(rather than excluclied) an examination of the original Conrail conveyances. Herc, post-
Harsimus, by avoiding the inquiry altogether the Board would render an incomplete,
unsatisfactory and statutorily defective adjudication.

In sum, Harsimus identifies two distinct inquiries that are committed to thc exclusive
jurisdiction of the Special Court. One is the “nature” of the original conveyance to Conrail, “that
is, as a line of railroad or as spur or yard track.” 571 F.3d at 19. That is the issue that arose in

Harsimus: the parties agreed that the property in question was included in the conveyance order,

but disputed the status of the track. The Harsimus decision also stated, however, that the Special
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Court has exclusive jurisdiction as to “whether the trackage was conveyed by the FSP as ‘part of
[the rail carrier’s] railroad lines.”” 571 E.3d at 20. Thus, in addition to determinations of the
status of admittedly conveyed trackage, the Special Court has exclusive jurisdiction to determine
whether particular trackage was even conveyed by the FSP in the first instance.

Both inquiries are implicated in the present case. By all appearances, usage, descriptions,
mapping and physical layout, the Track No. 8 (a/k/a Valley Industrial Track) that was once
located on Buncher’s property was never acquired, owned, held or used by Conrail as anything
other than spur, industrial, switching or side track. The definitive answer to the status of the
track, as acquired by Conrail, lies in the FSP and original Conveyance Orders. AVRR
implicated the other aspcct of the Special Court’s exclusive jurisdiction when it raised the 2-rail
line theory and asserted that at one time there were 2 lines of railroad in this area. That historical
conclusion alone (even if it were assumed to be correct), however, subsumes that Conrail
acquired 2 lines of railroad, preserved and did not abandon an casement in one of the through
lines of railroad, and then conveyed it to AVRR. But to answer that question requires an inquiry
into whether 2 lines of railroad *“|were]| conveyed by the FSP as part of [the rail carrier’s]
railroad lines,” 571 F.3d at 20, a matter commitled by statute to the exclusive jurisdiction of the

Special Court.

B. The Additional Evidence Reinforces That Proper Jurisdiction Is With The Special Court
And But Also Exposes The Fatal Flaws In AVRR'’s Positions

In the earlier proceedings before the Board, and before the Court of Appcals,‘ Buncher
argued that the 2-line theory proffered by AVRR was not supported by the evidence of record.
Buncher still contends that the evidence provided by AVRR is insufficient to find Conrail had

acquired two lines in the area between 16™ Street and 21" Street and, more fundamentally as
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addressed above, Buncher argues that any determination of what Conrail acquired must be made
by the Special Court. That said, and without abandoning those positions, if the Boa:rd should
determine it has jurisdiction, it must reconsider the basis of AVRR's Petition (and AVRR's
arguments) in light of the Additional Evidence. That cxamination shows that AVRR’s position

is unsustainable in the face of the Additional Evidence.

The first impact of the Additional Evidence is that any significance of AVRR’s 2-line
theory is cffectively eliminated. The Additional Evidence shows that even if the existence of
two lines is assumed --- one in Smallman Street and one that crossed Buncher's property ---
Conrail filed separate abandonment applications for Smallman Street, the arca that AVRR
argued was covered by the February 1984 Abandonment Application. Because separate
abandonment applications were filed for Smallman Street and for the area of Buncher’s property

lsl

between 16" Street and 21* Street, the February 1984 Abandonment Application did not apply to
Smallman Street as AVRR argued. The February 1984 Abandonment Application applied 10 the
area within Buncher’s property, and the Additional Evidence confirms that Conrail sought and
obtained authorization to abandon any line of railroad that may have once crossed Buncher’s
property.

i The Additional Evidence Shows That The February 1984 Abandonment

Application Did Not Apply To Smallman Strect And Did Apply To The
“Industrial Valley Track” On Buncher’s Property.

The Additional Evidence consists of three separate abandonment applications; that
Conrail filed with respect to track on “Smallman Street” in 1984 (the “Smallman Street
Abandonment Applications™), the same year Conrail filed the Fcbruary 1984-Abandonment
Applications to abandon the “Industrial Valley Track.” Copies of the Smallman Street

Abandonment Applications are attached to the Affidavit of Joseph M. Jackovic as Attachments *
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“A”, “B” and “C.” These three abandonment applications were filed by Conrail with the ICC in
1984, two on May 23, 1984 and one on June 8, 1984, just months after the February 1984
Abandonment Application that refcrenced the “Valley Industrial Track.” The Smallman Street
Abandonment Applications requeslc;d “approval of the abandonment of a portion of the
Smallman Street Track in Allegheny County, Pennsylvania,” in two cases, and “approval of the
abandonment of the Smallman Street Branch in Allegheny County, Pennsylvania,” in the case of
the third. The three *Smallman Track™ abandonment requests were granted by Orders of the ICC

in August and September 1984.

These scparate abandonment applications were filed by Conrail after the February 1984
Abandonment Application. AVRR had argued in its Reply dated July 15, 2009 seeking to strike
Buncher’s submission that the February 1984 Abandonment Application had been granted in
May 1984 to abandon a line of railroad on Smallman Street. The Board adopted that conclusion
in its earlier Decision. The later applications filed by Conrail in May and June 1984 as to
Smallman Street track, however, would not have bcefl necessary if the carlier February 1984
Abandonment Application had already abandoned the line on Smallman Street, as AVRR
surmised.

What this Additional Evidence therefore clearly shows is that the February 1984
Abandonment Application did not apply to tracks within Smallman Street. The February 1984
Abandonment Application applied to the “Valley Industrial Track,” which included the area
within Buncher's property at issue as referenced in the 1983 Deed to Buncher. The Additional
Evidence means that even if a through line of railroad ever cxisted there and was conveyed to
Conrail, it was alI)andoncd by the February 1984 Abandonment Application and there was no

easement remaining on Buncher’s property for Conrail to convey to AVRR when it transferred
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its railroad properties in 1995. The Additional Evidence, theretore, is directly contrary to the
reasons offered by AVRR for ignoring the February 1984 Abandonment Application in the
earlier proceeding.

The additional information also demonstrates beyond question the soundncss of the
principle underlying the decision in Harsimus: that where a dispute raises the need to determine
what Conrail actually acquired under the FSP and in the 1976 original conveyances, the inquiry
should be made and exclusive jurisdiction to do so is in the Special Court. The additional
information provided here shows, on a very practical level, lhz;t a morc complete and accurate
adjudication is achieved when the inquiry into what Conrail acquired is pursued rather than
avoided.

id. All Other Aspects Of AVRR’s Argument Are Also Refuted By The
Additional Evidence.

The Additional Evidence eliminatcs the import of the 2-line theory and confirms the
significance of the February 1984 Abandonment Application. Other aspects of AVRR’s
argument are also refuted by the Additional Evidence and, when examined in I‘ight of the
Additional Evidence, these factors are rcvealed to provide no support for AVRR's theory that
any line of railroad that crossed Buncher's property was not abandoned.

Critical to AVRR’s argument was its declaration that at some point in time Conrail began
referring to “numerous lines of railroad” by the same name: the “Valley Industrial Track™. (See
AVRR’s Reply dated July 15, 2009, Verificd Statement of R. Peterson at p. 7). This asserted
“fact” was essential to AVRR’s thcory because the February 1984 Abandonment Application
filed by Conrail and granted by the ICC expressly requested abandonment o‘f the “Valley
Industrial Track,” the exact same refercnce that Conrail had used just months earlier in the 1983

Deed with Buncher that reserved the casement. AVRR could only “explain™ how the February
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1984 Abandonment Application applied to a different segment of track than the same one
referred to in the 1983 Deed if it could imagine that two tracks were both in fact simultaneously
called the “Valley Industrial Track.”

While the Board’s earlier Decision found that the two tracks “were both referred to as the
Valley Industrial Track™ (Decision at p. 8), the only support was the statement of AVRR’s
President. The Verified Statement of AVRR’s President points to references to “Valley
Industrial Track” in the 1995 Deed but includes no evidence (other than AVRR’s own statement
that it is so) that the track on Smallman Street v;'us referred to as the “Valley Industrial Track™ in
1984 by Conrail. (See AVRR Reply dated July 15, 2009, Verified Statement of R. Peterson at
7). In other words, other than the self-serving statement by AVRR's President to that effect,
there is no evidence that the two lines of railroad envisioned by AVRR were both referred to as
the “Valley Industrial Track™ by Conrail at the time of the Fcbruary 1984 Abandonment
Application. The Additional Evidence, however, is direct evidence of how Conrail did in fact
refer to any line of railroad in Smallman Street in the highly relevant context of actual
abandonments. It plainly did not refer to it as the “Valley Industrial Track.”

AVRR also pointed to an earlier abandonment application that was filed in 1972 by the
trustees of the Penn Central Railroad, before the FSP and before the original conveyances to
Conrail. That application was filed to abandon a 0.2-mile section of track between 12" Street
and 14" Street. (Buncher Reply dated June 2, 2009, Ex. C}. AVRR argued that if, in 1972, the
ICC had granted the request by the Penn Central Trustees to abandon a section of rail between
12" Street and 14" Street, then it would have been irrational and nonsensical for Conrail, only
twelve years later, to abandon a line between 11™ Street and 21™ Street that encompassed 12"

through 14™ Street. Compounding the error of its proposed 2-line theory, AVRR said the later
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February 1984 Abandonment Application only made sense if it applied to a second line, since if
there was only one line, the later Conrail abandonment would have been redundant to the extent
it included the area between 12 Street and 14" Street.”

The illogic of deducing from the 1972 Abandonment Application that the later February
1984 Application applied to another, second line is exposed by the Additional Evidence. It
shows that Conrail did in fact file a later abandonment application that may have covered the
same area, and the reasons do make sense. There are many reasons an abandonment application
would include some areas potentially covercd by prior applications, such as to insurc closure,
completeness, and avoidance of “gaps and gores” in descriptions or recitals. The Additional
Evidence shows that the questionable inferences suggested by AVRR are just wrong.

The Board also needs to reconsider the view taken in its carlier Decision that "“we find
Conrail’s actions telling.” (Decision at p. 9). Here, AVRR pointed to the 1995 Quitclaim Deed
itself and rcference in the Quitclaim Deed to the 1983 easement was included in the 1995 Deed,
and on that basis, thc Board found: “Conrail belicved that it had an active interest there to sell.”
(Decision at p. 9). This statcment constitutes an inference about the state of mind of Conrail at
the time of the 1995 Quitclaim Deed from the inclusion thercin of a reference to the 1983 Deed
that reserved the easement. Such an inference, however, is flawed as a matter of law.
Pennsylvania law holds that “a quitclaim deed is one which purports to convey, and is
understood to convey, nothing more than the interest or estate of which the grantor is seized or

possessed, if any, at the time.” Stewart v. Chernicky, 266 A.2d 259, 267 (Pa. 1970) (emphasis

®  The jurisdictional argument is implicated by this factor as well since it attributes significance to an event — the

1972 Abandonment Application — that occurred before the FSP and vriginal conveyances to Conrail but without
considering those critical documents. This matters because the FSP specifically considered the property that had
been abandoned by the 1972 Abandonment Application between 12" Street and 14 Street. (See Verified Statement
of J. Juckovic dated June 23, 2009; FSP at 744). If there were any significance 1o the 1972 Abandonment
Application, it could be relied on after the FSP and the original conveyance documents were considered for what
effect those events had on the status of the line between 12™ Street and 14" Street.
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addced): see also, Greek Catholic Congregation of Borough of Olyphant v. Plummer, 12 A.2d

435, 437 (Pa. 1940) (“Quitclaim decds, long known to the law, are used when a party wishes to

sell or otherwise convey an intercst he may think he has in land but does not wish to warrant his
title. . .. The distinguishing characteristic of a quitclaim deed is that it is a conveyance of the
interest or title of the grantor in and to the property described, rather than the property itself.”)
(emphasis added). Thus, under Pennsylvania law, the grantor under a quilclaim deed is saying “'I
may own it or I may not own it” but the grantor is not providing any covenant or warranty of title
and is not accountable to the grantee if in fact it owns nothing at all. The grantee accepts
whatever interest the grantor may have. While a quitclaim deed is a useful means of preventing
further entanglement with the grantor, it is just as likely (and perhaps more so) that it conveys
nothing instead of something. Given this legal status of quitclaim deeds, it is not accurate to rely
on that 1995 Deed as “telling” evidence of Conrail’s statc of mind or to support a finding that
Conrail believed it had an active interest to sell.'®

Here as well, the Additional Evidence makes this concll;sion even more suspect and
unreliable. The Additional Evidence shows abandonment of the Valley Industrial Track between
16™ Street and 21* Street in the area of Buncher's property. The Quitclaim Deed can only be
interpreted as Pennsylvania dictates; the grantor is not stating it has title, only that the grantee
gets what the grantor has, which could be nothing.

Finally, in the earlier proceedings before the Board, AVRR also argued that even if the

February 1984 Abandonment Application did apply to the rail line easement it sought, the

19 No direct evidence from Conrail itself was provided by AVRR in this proceeding. This is the
case even though AVRR went to Conrail in 2008, just a few months before filing its Petition, to
request Conrail to execute the Corrective Deed that added the description for the easement at
issue and even though AVRR submitted the Verified Statcment of James E. Streett, the President
of its parent company, Carload Express, Inc., who had once worked for Conrail from 1969 (o
1978. (See Verified Statement of James Streett, attachcd to AVRR’s Reply dated July 15, 2009).
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abandonmentl was not effective because no onc has been able to locate a consummation letter
from Conrail Iconﬁm1ing the date on which the abandonment actually took place. AVRR argued
that the submission of such a letter by Conrail was a “condition™ to the cffectiveness of the ICC
Order granting the February 1984 Abandonment Application and, in the absence of proof of such
a letter, this Board should ignore the abandonment that was granted by the ICC and find that the
line is still in existence and active. This argument is unsound.

First, the sending of the letter by Conrail was not a “condition” to the effectivencss of the
February 1984 Abandonment Application. The ICC Certificate and Decision granting the
authority for the abandonment specifically states: “This certificate and decision is cffective upon
service.” (Buncher Reply dated June 2, 2009, Ex. G). Since the grant of the abandonment
authority was effective upon service and not conditional,. the jurisdiction of the ICC (now STB)

was concluded. Lucas v. Township of Bethel. 319 F.3d 595 (3™ Cir. 2003) (where a grant of

abandonment authority under NERSA is made without condition it concludes the agency’s
jurisdiction),

Second, AVRR's argument makes no sense. The ICC Order did not provide that any
letter or notice was required to be filed within any stated period of time or state the conscquences
of any failure to file the letter. This reference to a letter was intended to be informational not
substantive. If AVRR’s argument were accepted, it would mean that any easement it alleges to
hold is entirely ephemeral, subject to being extinguished if a consummation letter from Conrail is
ever located or filed.

Finally, it is AVRR’s burden in this procceding to prove the existence of a valid,
continuing casement. In the face of all the overwhelming evidence to the contrary --- the

February 1984 Abandonment Application, the removal of the tracks, the fact that the Order
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granting the abandonment was cffective upon service and was issued under procedures then in
elfect to expedite Conrail's abandonment process under NERSA --- AVRR cannot satisfy that
burden by simply positing that all of that evidence is outweighed by the inability of any party to

locate a letter more than 25 years after the abandonment application was granted.

V. Conclusion

For the reasons set forth above, Buncher respectfully requests the Board issue an order
determining that the Board has no jurisdiction over AVRR's Petition or, alternatively, declaring
that AVRR does not have an active rail easement over Buncher’s property and denying the

Petition.

Respectfully submitted,

/

Edward J. Fishman
Lewis Brown, Jr.
K&L Gates, LLP
1601 K Street NW
Washington, DC 20006- 1600
202-778-9000 (Phone)
202-778-9100 (Fax)

Joseph F. McDonough
Manion McDonough & Lucas, P.C.
Suite 1414, U.S. Steel Tower
600 Grant Street
Pittsburgh, PA 15219
412-232-0200 (Phone)
412-232-0206 (Fax)

Date: April 11,2011
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CONRAIL

¢ec - R. D. Cohen - F
D. E. Yerks
E. C. Molengraft

« T. Orsborn
. Jc HiEber
from

G. M. Williams, Jr.
6-6-84

May.23, 1984

Mr. James H. Bayne

Acting Secretary

Interstate Commerce Commission
Room 1312

12th and Constitution Avenues, NW
Washington, DC 20423

Re: Application Under Section 308(c) of the Regional
Rail Reorganization Act of 1973, as enacted by
Section 1156 of the Northeast Rail Service Act of
1981, for abandonment of A Portion of the Smallman

Street Track in Allegheny County, Pennsylvania
Docket No. AB 167 (Sub No. 572N)

Dear Mr. Bayne:

Enclosed for filing with the Commission are the original
and six coples of the above described application. This
application is submitted under Section 308(c) of the Reglonal
Rail Reorganization Act .of 1973, as enacted by Section 1156
of the Northeast Rail Service Act of 1981. Notice of Insuf-
ficient Revenue was filed October 12, 1983.

Copies of the application have been served on the

shippers and other persons designated on the attachment to
this letter.

Please stamp and return the enclosed extra copy of this
letter to acknowledge receipt.

Very truly yours,

Charles E. Mechem

Senior General Attorney
1138 Six Penn Center Plaza
Philadelphia, PA 19103
(215) 977-5017

CEM/km

Enclosures

S R N R LR T
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May 23, 1984
Page 2

cc: The Honorable Richard L. Thornburgh
Governor, Commonhwealth of Pennsylvania
State Capitol '
Harrisburg, PA 17120

Pennsylvania DOT

1200 Transportation and Safety Building
Harrisburg, PA 17120

Public Utility Commission
P.O. Box 3265
Harrisburg, PA 17120

Rail Services Planning Office
12th and Constitution Avenues, NW -
Washington, DC 20423

Harry C. Dennis

Office of Federal Assistance
(RFA-23)

Federal Railroad Administration
400 Seventh Street, SW
Washington, DC 20036

Mr. wWayne A. Michel

Office of Proceedings
Interstate Commerce Commission
12th & Constitution Avenue, NwW
washington, DC 20423

Director, Extension Service

Dr. J.M. Beattie

Agrl. Administration Bldg.

Pennsylvania,State University . '
University Park, Pa. 16802

Bureau of Qutdoor Recreation
U.S. Dept. of Interior

18th & Constitution, Nw
Washington, DC 20240

Office of the Special Counsel
Interstate Commerce Commission
Washington, DC 20423
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May 23, 1984
Page 3

Military Traffic Management

Command - Nassif Building - Room 720
STOP 105 MT-SA

washington, DC 20315

National Railroad Passenger Corporation
400 North Capitol Street, NW
Washington, DC 20001

Railroad Retirement Board
844 North Rush Street
Chicago, IL 60611

Railway Labor Executives Association
Railway Labor Building

. 400 lst Street, NW
wWashingtoen, DC 20001

william B. Parker

Chief, Market Planning

U. S. R. A,

955 L'Enfant Plaza, North - SW
Washington, DC 20595

Byrnes & Kiefer Company
13th and Smallman Street -
Pittsburgh, PA 15222

Mock Seed Company
13th and Smallman Street
Pittsburgh, PA 15222

5teve Branca

. Department of City Planning
Public safety Building
Pittsburgh, PA 15219

Adelman Lumber Company
13th and Smallman Streets
" Pittsburgh, PA 15222
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May 23, 1984
Page 4

bec: L. 5. Crane

S. M. Reed

A. Schimmel

J. A. Hagen

R. B. Hasselman

B. B. Wilson

W. B. Newman, Jr.
C. N. Marshall

R. W. Garbett (Attn: Saul Resnick)
.C. W. Owens

R. F. Bush

J. F. Folk

L. A. Buff

D. W. Mattson

J. E. Musslewhite
G. M. wWilliams, Jr.
A. T. Lewis

C. E. Wogan

W. H. Sheppard )
R. von dem Hagen

V. H. Green

K. L. MacKavanagh
J. A. Sees

J. E. Sandefur

J. W. Dietz

B. J. Gordon

J. T. Sullivan

E. H. Follweiler

R. E. Gratz
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BEFORE THE
INTERSTATE COMMERCE COMMISSION

APPLICATION OF CONSCLIDATED RAIL : DOCRET NO. AB 167
CORPORATION PURSUANT TO SECTION {SUB NO. 572N)
308(c) OF THE REGICNAL RAIL REOR- :
GANIZATION ACT OF 1973, AS AMENDED :
BY SECTION 1156 OF TRE NORTHEAST
RAIL SERVICE ACT OF 1981, FCOR
APPROVAL OF THE ABANDONMENT OF

A PORTION OF THE SMALLMAN STREET
TRACK IN ALLEGHENY COUNTY,
PENNSYLVANIA

Charles E. Mechen
General Attorney

Consolidated Rail Corporation
1138 six Penn Center Plaza
Philadelphia, PA 19103

(215} 977-5017

May 23, 1984
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BEFORE THE
INTERSTATE COMMERCE COMMISSION

APPLICATION OF CONSOLIDATED RAIL : DOCKET NO. AB 167
CORPORATION PURSUANT TO SECTION H (SUB NO. 572N)
338(c) OF THE REGIONAL RAIL REOR- :

GANIZATION ACT OF 1973, AS AMENDED :

BY SECTION 1156 OF THE NORTHEAST

RAIL SERVICE ACT OF 1981, FOR

APPROVAL OF THE ABANDONMENT OF

A PORTION. OF THE SMALLMAN STREET

TRACK IN ALLEGHENY COUNTY,

PENNSYLVANIA

TO THE INTERSTATE COMMERCE COMMISSION, WASHINGTON, DC:

1. The name of applicant is Consolidated Rail Corpora-~
tion (Conrail). Correspondence relating to this application
should be addressed to Charles E. Mechem, General Attorney,
1138 Six Penn Center, Philadeiphia, Pennsylvania 19103.

2. Applicant is a common carrier by railroad subject
to the Northeast Rail Service Act of 1981 {NERSA).

3. Conrail files this 'application pursuant to Section
308(c) of the Regional Rail Eeorganization Act of 1973 (RRR
Act), as amended by Section 1156 of NERSA. A copy of said
statute is attached hereto as Exhibit A.

4. By this applicati;:n Conrail resquests the. Commis-

sion's approval of the abandonment of the line of rail
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approximately 0.3 mile in length described below and situated
in Allegheny County, Pennsylvania:

A portion of the Smallman Street Track in Pitts-

burgh from a point (approximately Milepost 0.0)

east of 1lth Street to a point (approximately

Milepost 0.3) east of 14th Street. _
The above-described line will hereafter be referred to as the
Subject Line. '

5. Attached as Exhibit B is a map showing the location
of the Subject Liﬁe.

6. Attached hereto as Exhibit C is a summary, or
condensed’statement, based on the most recent studies avail-
able to QOn:ail, setting forth (a) "revenues attributable,”
{b) an estimate of avoidable -costs for the Subject Line, and
(c) an estimate of the subsidy that would be required to keep
the line in operation. Exhibit C includes an estimate of the
cost of the work that would be required to preserve the
Subject Line in FRA Class 1 condition. Attached hereto as
Exhibit D is a statement of the value of the Subject Line,
which discloses that Conrail c¢laims no net liquidation value
for the Subject Line. Pursuant to Section 308{(d) of the RRR
Act the aforesaid revenue, cost, and subsidy information %ill
be furnished, on request, to any responsible person other
than a recipient of this application who se;iously desires to

consider making an offer of financial assistance.

-2
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7. Within fifteen days after the filing of this
application, persons desiring a more detailed statement
setting forth the basis upon which the subsidy estimate was
calculated, may request such information in writing. lSuch
detailed statement will be furnished within fifteen days
after receipt of the request.

8. All requests for information specified above as
well as offers of financial assistance should be made in
writing to €. E. Mechem, Room 1138 Six Penn Center, Philadel-_
phia, PA 19103. Copies of such requests and offers, includ-
ing the applicable docket number, should be sent to the
Office of the Secretary, Case Control Branch, Room 1312,
Interstate Commercé Commission, Washington, DC 20423. The
following notation should be pred in bold face type at the
lower left hand corner of envelopes containing offers: "Rail
Section AB-OFA."

9. Recipients- of this application are advised that any
person requesting information or assistance with respect to
the abandonment provisions of the Northeast Rail Service Act
or the requirements and procedures governing offers of
" financial assistance (including proof of financial responsi-

bility) may contact the 1ICC 0Office of Proceedings, Rail
Section (telephone 202+275-7245).

3=
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WHEREFORE, Applicant requests that the Commission,

within 90 days after the filiﬁg hereof, approve the abandon-

ment of the Subject Line identified in Paragraph 4 above.

Respectfully sﬁbmitted

bty €. Yietom/

Charles E. Mechem

General Attorney

1138 Six Penn Center Plaza
Philadelphia, PA 19103
{215) 977-5017
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VERIFICATION

COMMONWEALTH OF PENNSYLVANIA

S8
COUNTY OF PHILADELPHIA

G. M. WILLIAMS, JR. makes oath and says that he 1is
Assistant Vice President, Regi&nal Market Development of
Consclidated Rail Corporation, the applicant herein; that he
has been authorized by proper corporate action on the part of
said applicant to verify and file with the Interstate Com-~
merce Commission the foregoing application; that he has
general knowledge of the facts and ﬁatters relied upon in
such application; and that all representations set forth

therein are true and correct to the best of his knowledge,

information and belief.

G. M. WILLIAMS, JR.

Sworn to and Subscribed

before me this Zmd day

.

of }17 , 1984,

ﬁyn 4 J/Mm
Noary Public
Rosemary €. Williams
Notary Public, Phila., Phila. Co.
My Ccmmissign Expires My 2, 1987
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Docket AB-167
Sub No. 572 N

Cougolidated Rail Corporation
Applica:icn for Abandonment

EXHIBRIT B
LOCATION AND MAP

SUALLMAN STREET TRACK
At Pictsbutgh
East Si.de of llth Street (Approx. M.P. 0.0) to
East of l4th Street (Approx. M.P. 0.3)

Counties: Allegheny

State(s): PA
\ 5 y
- ¢

'l
N\ < /
= o
I -
] @ -
o |
\ o <. ¥
IR\ RAE 33
Q EQ _Z_ u‘.
g ,
2

PROPOSED ABANDONMENT emszememsvoan

Exhibit B - Page 1l of 1
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LOTrpPOTET I ON

LLL VOCKet AB-16¢ Jub fNO. S N
Application for Abandonment —
A A .
;-_.-..‘ _________________________________________________________________________ )
| l
| i
J EXHIBIT_C |
l !
| REVENUE _AND_COST DATA |
| SMALIMAN STREET TRACK |
| (Approx. M.P. 0.0) to (Approx. M.P. 0.3) :
]
| YEAR -1982 CARLOADS 3 |
I ___________________________________________________________________________________ '.
[Linel 4 | Base Yr | Est Sub | Frvoy Sub {
I No | | {982 1 1982 1 1944 |
e e e tatlded bl ol | —mm e o | =~ |
I ¥ t Frt Rev Orig/Term On Branch . . |4 18971% 189714 19941
1 2 1 ALl Other Rev and Income. . . ! ei Q| o]
| | == e ———— f=m————————— }
| 3 | Total Revenues Attvibutable . | 18971 18971 1994 |
| - |- ————————— |- | e |memm e |
{ 4a | Maint. of Way & Structuves. . . | 1457 - 1457 16691
I b | Maintenance of Equipment. . . . 1 204 291 93|
| ¢ | Transpovtation. . . . . . . . . | 22914 2291 2451
|l d ]| General Admimistration. . . . . | O (o3| gl
| e | Freight Car €Costs . . . . . . . | 891 891 @2
| f | Revenue Taxes . . . . .+ o« « . o | 0| O} (]|
| g | Froperty Tares. . . PO | 91 0t G|
l | Total On-Rranch Costs PO | 1845 | 18851 2099
| % | Off EBranch Cocts. . . « . . . . 1| 2479} 24761} 24731
| ] | === jrmm————————— | === i
] & 1 Total Avoidable Costs . . . . | 4335 | 4335} 4772
T e e it o= | ———— - I
) | Subsidization Costs |\ FF7777772777) | : ]
| 7 | Rehabilitation. . . . . . . . o« VWV /27772772771 428431 428343}
{ 8 | Adminictratwve Costs. . . . . . |FAF747777777] 1441 1291
] 2 | Casualty Recerve Account. . NS 111 12
| i N7/ 777777277 | =mmmmmm e P !
110 | Total Subsidization Costs . . /77777777771 42948 ) 429754
|~ e e e e e | ==~ | m————————— | i
i | Return on Veluation V22777227777 7) { t
]ita | Working Capital . . . . . w o NS5 E7 72777 T4 B4i
| b [ Net Salvage Vatue , . . . NP (o}] Q1
| c© | Estimated Value of Real Esfate \ /77727772771 91 Qi
| | VAP 7 7770 == |~ ——— |
| LI | Total Valuation of Froperty . |Y///7 /7775777710 T4 84|
192 | Rate of Return. . . . . . . . . 27777777771} 17,790 17.7%1
{ § V22777777777 m—mmm e |—~————————— |
143 | Total Return on Value . . . . I///////////! 13} 151
| === e e e e | == e | vmmmmm—————— |
li4a | Avoidable Loss From Operailons. ] "438l///////////lzf///////’/l
| b | Oppovtunity Costs . . . . . . . | SOV A/7/7 7770077\ 772777277771
| { | ~=————————— VL7777 277V 7rrrirsirid
Il e | Total Avoidable Loss. . . . . 1| 99BN/ /77727772 \E7rrrirrrizsgd
j==——{ e e e | e |—~———————— |=—————————- i
115 | Estimated Subsidy . . . . VFAFlrPir7r7 /777 454t 9 457468
| } (lLines 6, 10 and {3 less llne 3)|///////////I===========l===========|
P e e e e e e e o B o S . e o £ e e o e *
Date computed: December 28, 1983 Exhibit C, page § of 2
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Conno}ldgted Rail Corporation Docket AB~147
Application for Abandonment Sub No. 572 N

EXHIBIT C
REVENUE AND COST DATA

SMALLMAN STREET TRACK
(Approx. M.P. 0.0) to {Approx. M.P. 0.3}

Revenue and Cost Data calculated using the cost methodologies and standards

prescribed by 49 CFR, Part 1121, ae modified by the Commission in Finance
Docker 29621,

LINE

NO FOOTNOTES

4F Conrail pays no state revenue taxes 28 a result of an exemption from
such taxes provided to Conrail by Section 217 (c) of the Regional Rail
Reorganization Act of 1973, as amendad by the Northeast Rail Service Act
of 1981.

4G Conrail pays no state-levied property taxes as a tesult of an exemption
from such taxes provided to Conrail by Section 217 (c) of the Regional
Rail Reorganization Act of 1973, as amended by the Northeast Rail
Service Act of 1981. Conrail continues to pay property taxes levied
by political subdivisions of States, as such taxes are oot subject
to the exemption.

7 Rehabilitation requx:ed during fir l bs y year only. Five year

rehabilitation is estimated at $ 4 2,8

11B See Exhibit D (Estxnnted Net Liquidation Value) of this spplication
for an explanation of the basis for establishing the Net Salvage Value.

11¢€ See Exhibit D (Estimated Net Liguidation Value) of this application

for an explanation of the basis for establishing the Estimated Véilue
of Real Estate.

Exhibit C Page 2 of 2
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Consolid=ted Rail Corporation Dacket AB-167
/Application for Abandonment Sub Ne._572 N

EXHIBIT D
ESTIMATED NET LIQUIDATION VALUE
SMALLMAN STREET TRACK
(Approx. M.P. 0.0) to (Approx. M.P. 0.3 )

1 Groad trRCR BAIVEDD .u.iiviciacrrcaccasnrcnaranansrons seeeserrnasnsanteane . ¥
2 Takoup costa:
[ Commontraek......coievincrercscscsnan Ceesssedcsssane ressesaarnanveans
b TUMOUS .. cviirenrrnmersacnrvncaconaanss reesaceses sesssenasssan ceserans
< Road Crossing restoration ... ....coeecanes csusrseaasannersserreranain civasan
- 5 TOtal tARBUP COBIB .. evcvuvrcacrcrananees tiedranmsrateesianevacasasraatanes
4 Nettrack salvege .......... vavsisnanan veassoes teseassesaaseecnns teecassa .
fine 1 leas line J)
L) Gross salvege- communications and signals . ......cueuees serennscansans .
L § Costtoremeve. ...... CedreinasicasnetrEstatestanEEnesEoNGIP LI SeeRaT S .
r Mot communications SN SIgNai SANEQS . .. .c..ocueeeereee Vessssearsasecnasensnss
. (ine S loss.line B) -*
- [ Net bricgs and duliding eaVEge: . . ...t iciinneaensassas teersnasserasoansanane
9. TOINEBRIVEQE VBIUS . . ..o evnicr it r i ansssssataaensesenan ersesansaneres
taum of lines 4, 7 and 8)
10 Estimated value of underying real o8tate ............unues ciesravencanaatnanas , o
1. Estimated Net Liquidation YRIue ......ccenvvunane eesusasa teemsrosens erireenness ] *
H.; (une 0 plus line 10}
*FOOTNOTE

Strvet railroad. The gross salvage value is exceeded by or equal to, '
the costs for removal.

Conrail has no real estate interest in the line
and dees not claim a nct liquidatior value.

Page !l of 1
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| ’)NRA“. MEMORANDUM

G-4C New 12-82
1
!
t

DATE: July 1, 1985

TO: DISTRIBUTION

FROM: J. F. Betak (Y4 LOCATION: Rm. 1601 -~ 1528 Walnut St,

SUBJECT: Lines Cleared for Dismantling '

The Smallman Street Track (Sub No. 572N) at Pittsburgh, PA from
MP 0.00 to MP 0.30 is cleared for dismantling. This line was
filed for abandonment on May 24, 1984 and approved by the ICC on
August 31, 1984, The line was émbargoed on March 5, 1985 and
the 120-day date was December 29, 1084.

Please note that dn approved AFE is required prior to physically
dismantling the subject lines.

Before dismantling track or disposing of real estate, Messr.
Gordon and Huff should comply with applicable state requirements
regarding crossings and bridges as well as state requirements
regarding the disposition of abandoned right-ocf-way.
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DISTRIBUTION:

L. Stanley Crane
S. M. Reed

C. N. Marshall

R, B. Hasselman

" G, C. Woodward
B. B. Wilson

W. B. Newman, Jr.
S. Resn

C. W.

J. T. ough

J. F.

B. J. on

L. A.

G. M liams, Jr.
J. T{ Syllivan

C. E

D. W| Mattson

T. H] Ramsey

C. EJ Mechem )
J. E.\ Sandefur

J. F..Jaeger
J. J. Baffa

D. F. Donovan
W. G. Kemmerer
J. T. Orsborn
R. L. Teeter
W. G. Jones

.. E. Williams
T. J. O'Brien
W. R. Oates

cc: R, E. Gratz
C. A. Bassani
D. E. Yerks

[ 200 T O (O DN N OO I B B B

Illllll_lllllllllll

1838 Six Penn Center
1846 Six Penn Center
1810 Six Penn Center
1740 Six Penn Center
1534 Six Penn Center
1842 Six Penn Center
955 L'Enfant Plaza
1040 Six Penn Center
1744 six Penn Center
401-1528 Walnut Street
950 Six Penn Center
1640 Six Penn Center
901-1528 Walnut Street
1238 Six Penn Center
1200~-15 N. 32nd Street
801-1528 Walnut Street
B06 Six Penn Center
1601-1528 Walnut Street
1138 Six Penn Center
901~-1528 Walnut Street
901-1528 Walnut Street
1640 Six Penn Center
1138 Six Penn Center
1634 Six Penn Center
1601-1528 Walnut Street
1640 Six Penn Center

1101-15 North 32nd Street

601-5ix Penn Center
1338-Six Penn Center
1601-1528 Walnut Street

>,

7/}

4
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) - - MEMOHANDUM’—' '
o et '-_-_-3,,. ';,' -‘g, u-«:un n-u..
- DATE: Septe:ﬁb'er' 7, 1984’

G. M. Williams, Jr. FROM: Charles E. Mechem

Room 1601 Room 1138 .

1528 Walnut Street Six Penn Center

SUBJECT: ICC Abandonment Orders

By orders served August 31 and September 5, copies cf
which are attached, the Commission has approved the following
Window II abandonments:

Line Sub No.
Smallman Street Track =
Smallman Street Track QSS% ?"L
Logansport Secondary Track 618 <
South Bend Secondary Track 672 »
Goshen Industrial Track 682 =
Niles Industrial Track 689 Pyl
Oxford Road Branch Cluster 699 KoP
pPittsburgh/Columbus Panhandle 713 Ayl
Olney Running Track 719 kopP
7X Track - 728 i
Westmoreland Street Branch 736 AoP

] Raritan North Shore Branch 755 swk
Logansport Secondary Track 760 Chs
Racine Avenue Line 772 »
Shamokin Secondary Track 779 KOP
Pittsburgh/Chicago Main Line 789 Ch

Terre Haute-Lenox Main Line 800 «

Hulman Lead Track 830 Cin
Indian Creek Secondary Track 843 </~
South Chicago and Southern Track 844 Chj

I will appreciate your letting me know when Conrail
implements these orders by (1) embargoing the l:.nes and
{2) cancellation of relevant tariffs.

CEM/km

Enclosures

\N\V v
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INTERSTATE COMMERCE COMMISSION l SERWCE‘ DATE
CERTIFICATE AND DECISION

AYUG 31 1994

Docket No. AB-167 (Sub-No. 572N)
CONRAIL ABANDONMENT IN ALLEGHENY COUNTY, PA

Decided: august 28, 1984

On May 24, 1984, Consolidated Rail Corporation (Conraill)
f1led an application pursuant to section 308 of the Regional Rall
Reorganization Act of 19731/ to abandon a total of 0.3 miles of
track known as the Smallman Street Track, which extends from a
point near milepost 0.0 east of 1llth Street to a point near

milepost 0.3 east of lith Street in the City of Pittsburgh, in
Allegheny County, PA.

Under section 308(¢) the Commission must grant any .
application for abandonment filed by Conrail within 90 days after
the date such application is filed unless an offer of financial

assistance 1s made pursuant to section 308(d) during that 90-day
period.

The time for the filing of offers of financial assistance
has expired without a bona flde offer. In the absence of such an
offer, an appropriate certificate and deeision should be entered.

It i3 certified: Conrail 13 authorized to abandon the line
described above,

It 1s ordered:

This certificate and decislon is effective upon service.

By the Commission, Division 2, commissioners Gradison,
Taylor, and Sterrett. Commissioner Taylor is assigned to this
Division for the purpose of resolving tie votes. Since there
was no tie in this matter, Commissioner Taylor did not participate.

James H., Bayne

{SEAL) Secretary

1/ This section was added by the Northeast Rail Service Act of
1981. Pub. L. 97-35.

"
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. CONRAIL

May 23, 1984

Mr. James H. Bayne

Acting Secretary

Interstate Commerce Commission
Room 1312

12th and Constitution Avenues, NW
Washington, DC 20423

Re: Application Under Section 308(c) of the Regional
Rail Reorganization Act of 1973, as enacted by
Section 1156 of the Northeast Rail Service Act of
1981, for abandonment of A Portion of the Smallman
Street Track in Alleghensg . Pennsylvania
Docket No. AB 167 {(Sub . S572N)

Dear Mr. Bayme:

Enclosed for filing with the Commigsion are the original
and six copies of the above described application. This
application is submitted under Section 308(c) of the Regional
Rail Reorganization Act of 1973, as enacted by Section 1156
of the Northeast Rail Service Act of 1981. Notice of Insuf-
ficient Revenue was filed October 12, 1983.

Copies of the application have been served on the

shippers and other persons designated on the attachment to
this letter.

Please stamp and return the enclosed extra copy of this
letter to acknowledge receipt.

Very truly yours,

Charles E. Mechem

Senior General Attorney
1138 Six Penn Center Plaza
Philadelphia, PA 19103
(215) 977-5017

CEM/km

Enclosures

(ONSGLIDAIED RAIL CORPORAFICH SIx PEMIICLHIER PLAZA PHILADELPHIA PA 19'04
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May 23, 1984
Page 2

cc: The Honorable Richard L. Thornburgh
Governor, Commonwealth of Pennsylvania
State Capitol
Harrisburg, PA 17120

Pennsylvania DOT

1200 Transportation and Safety Building
Harrisburg, PA 17120

Public Utility Commission
P.0O. Box 3265
Harrisburg, PA 17120

Rail Services Planning Office
12th and Constitution Avenues, NW
wWashington, DC 20423

Harry C. Dennis

Office of Federal Assistance
(RFA-23)

Federal Railroad Administration
400 Seventh Street, SW
washington, DC 20036

Mr. Wayne A. Michel

0ffice of Proceedings
Interstate Commerce Commission
12th & Constitution Avenue, NW
Washington, DC 20423

Director, Extension Service

Dr. J.M. Beattie

Agrl. Administration Bldg.
‘Pennsylvania State University '
University Park, Pa. 16802

Bureau of Qutdoor Recreation
U.S. Dept. of Interior

18th & Constitution, NW
Washington, DC 20240

Office of the Special Counsel
Interstate Commexrce Commission
washingten, DC 20423
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May 23, 1984
Page 3

i’

Military Traffic Management

Command - Nassif Building - Room 720
STOP 105 MT-SA

washington, DC 20315

National Railroad Passenger Corporation
400 North Capitol Street, Nw '
Washington, DC 20001

Railroad Retirement Board
844 North Rush Street
Chicago, IL 60611

Railway Labor Executives Association
Railway Labor Building

400 1st Street, Nw

Washington, DC 20001

william B. Parker

Chief, Market Planning

U. S§. R. A.

955 L'Enfant Plaza, North - SW
Washington, DC 20585

Byrnes & Kiefer Company
13th and Smallman Street
Pittsburgh, PA 15222

Mock Seed Company
13th and Smallman Street
Pittsburgh, PA 15222

Steve Branca

Department of City Planning
Public Safety Building
Pittsburgh, PA 15219

Adelman Lumber Company
13th and Smallman Streets
Pittsburgh, PA 15222
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May 23, 1984
Page 4

bece:

mye

B. Hasselman
Wilsen
Newvman, Jr.
Marshall
Garbett (Attn: Saul Resnick)
Owens
Bush
. Folk
Huff
Mattson
. Musslewhite
. Williams, Jr.
A. T. Lewis
C. E. Wogan
W. H. sheppard
R. von dem Hagen
V. H. Green
K. L. MacKavanagh
J. A. Sees

- 1San
J. W. etz
B. J. Cordon
J. T. Sullivan
E. H. Follweiler
R. E. Gratz

C‘)QUL"QWDNQF??_&?&RF

EMGW"H'\‘J.Z.S‘ZS‘H?

Page: 35
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Comsclidated Rail Corporation Docket AB-167
Application for Abandomnment Sub No. 572 N

EXHIBIT D
ESTIMATED NET LIQUIDATION VALUE
SMALLMAN STREET TRACK
(Approx. M.P. 0.0) to {(Approx. M.P. 0.3 )

nmttnehum ..... rensensecnssmrrsnonden camsuntsrensrenue
Takeup posts:

tsasesisesssrssastnsereas ssecsansns Yeseesnpunsne ssues

Tumnouts ...ovvraenn vesrasns Vairsscsaseienes tesadcesimracestrarannerannes
Road crossing Testoration .. ....coucciernsances treaserren thereseceserrrinnan
TOtRitahoup COBIE ..cocasersarcearsrsansosans saevsssausarsedassssenesrues

NOtIack SAMBQ® . .ocvevuaranenss e reetesreeteseecrrenrarearhrnnentatnainars
@ine 1 leas line 3}

8. Gross salvags - COmMMUNICETIONS SN BIGRRIS . . .oveerrieemirenticceniiianaieans
Coattoremove ....... sesssrssascassncerannarnacss
1 Net communications and signal saivage ........
Pine 8 lesa line §) .
8 Net bridge and Suliding salvage ...... treesvanone earens srsseresssnscananscnanns

8. TOINet BAWVBER VRIUB . . cocvrrerncacsn-ractstanstrnnanane veeass caserne
sum of lines 4, 7 and B) . P
10 Estimatad valus of underiying reaiestate ........... vave

1. | Estimated Net Uquidstion Value .........oeuvennne revesemrarenans cereene %
{the § pius line 10} .

Y

*FOOTNOTE

Street railroad. The gross salvage value is exceeded by or equal to
the costs for removal. Conrail has no real estate interest in the line
and does not claim a net liquidatior value.

i

AR

Page 1 of 1
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BEFOCRE THE
INTERSTATE COMMERCE COMMISSION

APPLICATION OF CONSOLIDATED RAIL H DOCKET NO. AB 167
CORPORATION PURSUANT TO SECTION {(SUR NO. 572N)
308(c) OF THE REGIONAL RAIL REOR-
GANIZATION ACT OF 1973, AS AMENDED
BY SECTION 1156 OF THE NORTHEAST'
RAIL SERVICE ACT OF 1981, FOR
APPROVAL OF THE ABANDONMENT OF

A PORTION OF THE SMALLMAN STREET
TRACK IN ALLEGHENY COUNTY,
PENNSYLVANTA

Charles E. Mechem

General Attorne .
Consolidated Rail Corporation
1138 s5ix Penn Center Plaza
Philadelphia, PA 19103
{215) 977-5017

[

May 23, 1984
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BEFORE THE
INTERSTATE COMMERCE COMMISSION

APPLICATION OF CONSOLIDATED RAIL : DOCKET NO. AB 167
CORPORATION PURSUANT TO SECTION (SUB NO. 572N)
308{c) OF THE REGIONAL RAIL REOR-
GANIZATION ACT OF 1973, AS AMENDED
BY SECTION 1156 OF THE NORTHEAST
RAIL SERVICE ACT OF 1981, FOR
APPROVAL OF THE ABANDONMENT OF

A PORTION OF THE SMALLMAN STREET
TRACK IN ALLEGHENY COUNTY, :
PENNSYLVANIA :

TC THE INTERSTATE COMMERCE COMMISSION, WASHINGTON, DC:

1. The name of applicant is Consoiidated Rail Corpora-
tion (Conrail). Correspondence relating to this application
should be addressed to Charles E. Mechem, General Attorney,
1138 Six Penn Center, Philadelphia, Pennsylvania 19103.

2. Applicant is a common carrier by railroad subject
to the Northeast Rail Service Act of 1981 (NERSA).

3. COnragl files this application pursuant tec Section
308(c) of the Regional Rail Reorganization Act of 1973 (RRR
Act), as amended by Section 1156 of NERSA. A copy of said
statute is attached hereto as Exhibit A.

4. By this application Conrail requests the Commis-

sion's approval of the abandonment of the line of rail
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4

approximately 0.3 mile in length described below and situated

in Allegheny County, Pennsylvania:
A portion of the Smallman Street Track in Pitts-
burgh from a point (approximately Milepost 0.0)
east of 11th Street to a point (approximately
Milepost 0.3) east of 14th Street.
The above-described line will hereafter be referred to as the
Subject Line.

5. Attached as Exhibit B is a map showing the locatioﬁ
of the Subject Line.

6. Attached hereto as Exhibit C is a summary, or
condensed statement, based on the most recent studies avail-
able to Conrail, setting forth (a) "revenues attributable,"
(b) an estimate of avoidable costs for the Subject Line, and
(c) an estimate of the subsidy that would be required to keep
the line in operation. Exhibit C includes an estimate of the
cost of ﬁe work that would be required to preserve the
Subject Line in FRA Class 1 condition. Attached hereto as
Exhibit D is a statement of the value of the Subject Line,
which discloses that Conrail claims no net liquidation value
for the Subject Line. Pursuant to Section 308(d) of the RRR
Act the aforesaid revenue, cost, and subsidy information will
be furnished, on request, to any responsible person other
than a recipient of this application who seriously desires to

consider making an offer of financial assistance.

-2~
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7. Within fifteen days after the filing of this
" application, persons desiring a more detailed statement
setting forth the basis upon which the subsidy estimate was
calculated, may request such information in writing. Such
detailed statement will be furnished within fifteen days
after receipt of the request.

8. All requests for information specified above as
well as offers of financial assistance should be made in
writing to C. E. Mechem, Room 1138 Six Penn Center, Philadel-
phia, PA 19103. Copies of such requests and offers, includ-
ing the applicable docket number, should be sent to the
Office of the Secretary, Case Control Branch, Room 1312,
Interstate Commerce Commission, Washington, DC 20423. The
following notation should be typed in bold face type at the
lower leftdhand corner of envelopes containing offers: YRail

Section AB-QOFA."

9. Recipients of this application are advised that any
person requesting info;mation or assistance with respect t;
the abandonment provisions of the Northeast Rail Service Act
or the requirements and procedures governing offers of
financial assistance (including proof of financial responsi-
bility) may contact the ICC Office of Proceedings, Rail

Section (telephone 202-275-7245).
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WHEREFORE, Appiicant requests that the Commission,

within 90 days after the filing hereof, approve the abandon-

ment of the Subject Line identified in Paragraph 4 above.

Respectfuily submitted,

Gty . Yietm/

Charles E. Mechem

General Attorney

1138 Six Penn Center Plaza
Philadelphia, PA 19103
(215) 977-5017
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VERIFICATION

COMMONWEALTH OF PENNSYLVANIA

i ss
COUNTY OF PHILADELPHIA

G. M. WILLIAMS, JR. makes oath and says that he is
Assistant Vice President, Regional Market Devélopment of
Consolidated Rail Corporation, the applicant herein; that he
has been authorized by proper corporate action on the part of
said applicant to verify and file with the Interstate Com-
merce Commission the foregoing application; +that he has
general knowledge of the fa_cts and matters relied upon in
such application; and that all representations set forth

therein are true and correct to the best of his knowledge,

information and belief.

sworn to and Subscribed

before me this 2/x« day :

of h?{ , 1984.

Notary Publac
Rosemary C. Williams
Notary Public, Phila.,, Phifa. Co.
My Cemmission Expires May 2, 1987
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Cou:solidated Rail Corporation
Application for Abandonment
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Docket AB-167
Sub No. 572 N

EXHIBIT B
LOCATION AND MAP
SHALLMAN STREET TRACK
At Pittsburgh
East Side of 1llth Street (Approx. M.P. 0.0) to
East of 1l4th Street (Approx. M.P, 0.3).

stace(s):

PA Counties: Allegheny

LB > 4
} 7 X
0.0 4

-L" y //' / /
) 7 N i

. < 7 Vi (\‘
- '.4/ '0\\\( N Qj

X PITTSBURG

PROPOSED ABANDONMENT asuissewsesn

Exhibit B - Page ] of |
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Consotidated Rail Corporation ICC Docket AB—147 Sub No. 3572 N
Application for Abandonment

B e o e e e ot e A e ey e e e e e e e i et ot e *
| }
1 l
| EXHIBIT C |
1 i
| REVENUE_AND COSY_DATA !
} 5 K] TRACK l
: {Approx. M.P. ) to (Approx. M.P. 0.3) :
| YEAR 1982 CARLDADS 3 i
e e e e e e e e e e e — ———— ————— ——— e )
[Line] ] Rase Yr | Est Sub | Froj Sub |
I No | } 1982 i {982 ! 1984 |
=== | e e e e R el Bttt Tt b [omm———————— ]
} 4 | Frt Rev Orig/Term On Branch . . [% 18971% 18971 £1994|
1] 2 | ALl Dther Rev and Income. . . . | (oY ol o}
i | ' [mm——mm |~ | === mm—————— |
P 3 Total Revenues Attributable . | 18971\ 1897} 1994)
| === | e e e e e e | === e e ==~ |
I 48 | Maint. of Way & Structures. . . | 1437 4571 16691
{ b { Maintenance of Equipment. . . . | 99) 20| 3}
)] € | Transportation. . . . . . . . . | 229| 229] 245 |
} d )} General Administration. . . . . | o} ot (0]
}! e | Freight Car Costs . . . . . . . 1 891 89} 221
| f | Revenue Taxes . . « + « o 2 « o 1 (+]] (¢ (o]
I g9 | Froperty Taxes. < « o o« + o« 2« o+ | 91 0| cd]
) I Total On-Branch Costs . . . . 1 18651 1845| 2099}
i 5 | Off Branch Costs. . . . . . +« . 1| 24701 24761 26731
t | | R it e | = 1
I & | Total Avoidable Costs . . . . | 43351} 43351 4772

el R e —m————— | =m———————— o e J
| i Subsidization Costs V57777727777 | i
{ 7 | Rehabilitation. . . . . o o« o . V2727227777770 42843 42843
| B | Administrative Costs. . . VA2 /77777277) 114} 1201
{t @ 1 Casualty Reserve Account. . . . |/ //2727//7/7777] i1l 121
l | V27777777777 )| ~——mmmmee e e |
190 1 Total Subsidization Costs . . l/l///////f/l A2968| A2975)
Rl R ittt il R bl KDttt | = ———— |
i | Return on Valuation I///////////I | |
[t1a | Working Capital . . o . . . o o |Z/277747/777) 741 B4|
I b | Net Salvage Value . . . s V22277772777 0} O}
| e | Estimated Value of Real Estafe. V777777272777 o1 o1
) | ' V£2777 77277277 | mmmmm e [ e ) |
| i Total Valuation of Property . V//7//7777/771 T41 BA |
112 | Rate of Return. . . . . « . o . /2272777777 17.7%41 {7.7%1}
I I (722727777777 | =——=—mmmemees e |
143 | Total Return on Value . . . . /72727777 7/777} 13) 151§
Rt e Saindnbekiet e et e et L £ R il | Rttt | Rttt |
1149a | Avoidable Loss Frow Operations. | 2438\ /L7727 2777 777777772777}
| b | Opportunity Costs . . . « . . . |} 560l///////////l///////////|

i \ jommm——————- VI 2277702778 F7777777777)
] c | Total Avoidable Loss. . . . . | 29PBLV /217 7PN/

=== | e e e e e e jrmm———m———— |——————————— fm——————— - |

115 | Estimated Subsidy . . . . . . . |\F2F7727277771} 45419 4574681

| | (Lines 6, 10 and 13 less line 3)l///////////|===========|===========L
B o e e e e i e e et e 7 e e e e e e e e *
Date computed: December 2B, 1983 Exhibit C, page 1 of 2
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Consolidated Rail Corporation Docket AB~167
Application for Abandonment

Sub No. _572 R

EXHIBIT C
REVENUE AND COST DATA

SMALLMAN STREET TRACK
(Approx. M.P. 0.0) to (Approx. M.P. 0.3)

Revenue and Cost Datz calculated using the cost methodologies and standards

prescribed by 49 CFR, Part 1121, as modified by the Commisgion in Pinance
Docket 296213.

LINE
NO FOOTNOTES

4F Conrail pays no state revenue taxes as & result of an exemption from.

such taxes provided to Conrail by Sectiom 217 {c) of the Regional Rail

Reorganization Act of 1973, as amended by the Northeast Rail Service Act
. of 1981.

4G Conrail pays no state-levied property taxes as a result of an exemption

from such taxes provided to Conrail by Section 217 (¢) of the Regional
Rail Reorganization Act of 1973, ss amended by the Northeast Rail
Service Act of 1981, Conrail continues to pay property taxes levied

by political subdivisions of States, as such taxes are not subject
to the exemption.

7 Rehabilitation required during first 5§Psidy year only.

Five year
rehabilitation is estimated at § 2,8

118 See Exhibit D (Estimated Net Liquidation Value) of this application
for an explsnation of the basis for establishing the Net Salvage Value.

11c See Exhibit D (Estimared Net Liquidation Value) of this application

for an explanation of the basis for establishing the Estimated Value
of Real Estate.

Exhibit € Pana 2 AF 2
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Exhibit B
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¢ce - R, D. Cohen - F
i E. C. Molergraft
. D. E. Yerks
. T. Orsborn
T. J. Hieber
from
G. M. Williams, Jr.
6-6-84

May 23, 19842

Mr. James H. Bayne

Acting Secretary

Interstate Commerce Commission
Room 1312

12th and Constitution Avenues, NW
Washington, DC 20423

Re: Application Under Section 308(c) of the Regional
Rail Reorganization Act of 1373, as enacted by
Section 1156 of the Northeast Rail Service Act of
1981, for abandonment of a Portion of the
Smallman Street Track in Allegheny County,
Pennsylvania
Docket No. AB 167 (Sub'No. 571N)

Dear Mr. Bayne:

Enclosed for filing with the Commission are the original
and six copies of the above dJdescribed application. This
application 1s submitted under Section 308(c) of the Regional
Rail Reorganization Act of 1973, as enacted by Section 1156
of the Northeast Rail Service Act of 198l1. Notice of Insuf-
ficient Revenue was filed October 5, 1983.

Copies of the application have been served on the

shippers and other persons designated on the attachment to
this letter.

Please stamp and return the enclosed extra copy of this
letter to acknowledge receipt. .

Very truly yours,

7, P 9 . //

. < . /7,4

_/M/&f ﬂ/Wn
Charles E. Mechemt/éhﬁﬂ
Senior General Attorney
1138 Six Penn Center Plaza
Philadelphia, PA 19103°
(215) 977-5017

CEM/km

Enclosures
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May 23, 1984
Page 2

cC:

The Honorable Richard L. Thornburgh
Governor, Commonwealth of Pennsylvania
State Capitol

Harrisburg, PA 17120

Pennsylvania DOT

12€0 Transportation and Safety Building
Harrisburg, PA 17120

Public Utility Commission
P.0. Box 3265 .
Barrisburg, PA 17120

Rai1l Services Planning Office
12th and Constitution Avenues, NW
Washington, DC 20423

Harry C. Dennis

Office of Federal Assistance
{RFA-23})

Federal Railroad Administration
400 Seventh Street, SW
Washington, DC 20036

Mr. Wayne A. Michel

Office of Proceedings
Interstate Commerce Commission
12th & Constitution Avenue, NW
Washington, DC 20423

Director, Extension Service
Dr. J.M. Beattie

Agrl. Administration Bldg.
Pennsylvania State University
University Park, Pa. '16802

Bureau of Outdoor Recreation
U.S. Dept. of Interior

18th & Constitution, NW
washington, DC 20240

Office of the Special Counsel
Interstate Commerce Commission
wWashington, DC 20423

A
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May 23, 1984
Page 3

Military Traffic Management

Command - Nassif Building -~ Room 720
STOP 105 MT-SA

Washington, DC 20315

National Railroad Passenger Corporation
400 North Capitol Street, NW
Washington, DC 20001

Railroad Retirement Board
844 North Rush Street
Chicago, 1L 60611

Railway Labor Executives Association
Railway Labor Building

" 400 lst Street, NW
washington, DC 20001

William B..Parker

Chief, Market Planning

U. s. R. A, ~

955 L'Enfant Plaza, North - SW
washington, DC 20595

Mr. Steve Branca
Department 6f City Planning
Public Safety Building
Pittsburgh, PA 15219

Davidow & Sons Co.
26th and Smallman Street
Pittsburgh, PA 15222
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May 23, 1984

Page 4

bece: L. S. Crane

<:wi:n:vnc4ur*uwn.wp_£pu?uf_.?§n

WNHNHQL«?@

M. Reed
Schimmel
Bagen
Hasselman
Wilson

Marshall

Owens
Bush
Folk
Huff
Mattson

williams,
Lewis
wogan
Sheppard
on dem Hagen
Green

<ZﬂF!H:!fﬂi:W'ﬂ"1igE?=PSﬁ?J?

Sees
Sandefur

. Dietz
Gordon
Sullivan
Follweiler
. Gratz

m:::-—:ugm:»p?:

Newman, Jr.

Musslewhite

MacKavanagh
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Garbett (Attn: Saul Resnick)
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BEFORE THE

INTERSTATE COMMERCE COMMISSION

APPLICATION OF CONSOLIDATED RAIL
CORPORATION PURSUANT TO SECTION
308(c) OF THE REGIONAL RAIL RECR~ :
GANIZATION ACT OF 1973, AS AMENDED :
BY SECTION 1156 OF THE NORTHEAST
RAIL SERVICE ACT OF 1981, FOR
APPROVAL OF THE ABANDONMENT OF

A PORTICN OF THE SMALLMAN STREET
TRACK IN ALLEGHENY COUNTY, :
PENNSYLVANIA . :

DOCKET NO. AR 167
(SUB NO. 571N)

Charles E. Mechem
General Attorney

Consol@dated Rail Corporation
1138 Six Penn Center Plaza

Philadelphia, PA 19103
(215) 977-5017

May 23, 1984
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BEFORE THE

INTERSTATE COMMERCE COMMISSION

APPLICATION OF CONSOLIDATED RAIL : DOCKET NO. AB 167
CORPORATION PURSUANT TO SECTION {SUB NO. S571N)
308(c) OF THE REGIONAL RAIL REOR-~ :
GANIZATION ACT OF 1973, AS AMENDED :
BY SECTION 1156 OF THE NORTHEAST
RAIL SERVICE ACT OF 1981, FOR
APPROVAL OF THE ABANDONMENT OF

A PORTICON OF THE SMALLMAN STREET
TRACK IN ALLEGHENY COUNTY,
PENNSYLVANIA

TO THE INTERSTATE COMMERCE COMMISSION, WASHINGTON, DC:

1, The name of applicant is Consolidated Rail Corpora-
tion (Conrail). Correspondence relating to this application

should be addressed to Charles E. Mechem, General Attorney,

1138 Six Penn Center, Philadelphia, Pennsylvania 19103.
2. Applicant is a common carrier by railroad subject

to the Northeast Rall Service Act of 1981 (NERSA).

- 3. Conrail files this_applicatgon pursuant to Section
308(c) of the Reg:onal Rail Reorganization Act of 1973 (RRR
Act), as amended by Section 1156 of NERSA. A copy of said
statute 1s attached hereto as Exhibit A.

4. By this application Conrail requests the Commis-

sion's approval of the abandonment of the 1line of rail



Case: 10-1225 Document: 1284449 Filed: 12/22/2010 Page: 56

approximately 0.59 mile in length described below and
situated in Allegheny County, Pennsylvania:

A portion of the Smallman Street Track in Pitts-’

burgh from a point (approximately Milepost 0.71)

south of 22nd Street to a point (approximately

Milepost 1.3) south of 29th Street.

The above-described line will hereafter be referred to as the
subject Line.

5. Attached as Exhibit B is a map showing the location
of -the Subject Line.

6. Attached hereto as Exhibit C is a summary, or
condensed statement, based on the most recent studies avail-
able to Conrail, setting forth (a) “revenues attributable,"
{(b) an estimate of avoidable costs for the Sub:ecf Line, and
(c) an estimate of the subsidy that would be required to keeé
the line in operation. Exhibit C includes an estimate of the
cost of the wark that would be required to preserve the
subject Line in FRA Class 1 condition. Attached hereto as
Exhibit D is an estimate of the value of the Subject Ling,
including the real estate value of the underlying right-of-
way. Pursuant to Section 308(d) of the RRR Act the aforesaid
revenuee, cost, and subsidy information and valuation estimate
will be furnished, on request, to any responsible person

other than a recipient of- this application who seriously

desires to consider making an offer of financial assistance.

-2
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7. within fifteen days after the filing of this
application, persons desiring a more detailed statement
setting forth the basis upon which the subsidy estimate was
calculated, may request such information in writing. Such
detailed statement will be furnished within fifteen days
after receipt of the request.

8. Finally, if a financially qualified person serious-
ly considering purchase of the Subject Line submits a request
received by Conrail within 15 days after the date of filing
of this application, Conrail, within " 45 days after the
request, will provide an appraisal of the real estate value
of the line, together with any adjustments to the estimated
subsidy that may be necessitated by the appraisal.

9. All requests for information specifled above as
well as offers of financial assistance should be made in
writing to C. E. Mechem, Room 1138 Six Penn Center, Philadel-
phia, PA 19103. Copies of such requests and offers, 1includ-
ing the applicable docket number, should’ be sent to the
Office of the Secretary, Case Control Branch, Room 1312,
Interstate Commerce Commission, Washington, DC 20423. The
folldwlng notation should be typed in bold face type at the
lower left hand corner of envelopes containing offers: “Rail

Section AB-QOFA."
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10. Recipients of th;s application are advised that any
person requesting information or assistance with respect to
the abandonment provisions of the Northeast Rail Service Act
or the requirements and procedures governing offers of
financial assistance (including proeof of financial responsi-
bility) may contact the ICC Office of Proceedings. Rail
Section {telephone 202-275-7245).

WHEREFORE, Applicant requests that the Commiss;oh.
within 90 days after the filing héreof, approve the abandon-

ment of the Subject Line identified in Paragraph 4 above.

Respectfully submitted,

Gty € 7 fcht!

EarIes E. Mechem /é%ﬂ
General Attorney

1138 Six Penn Center Plaza
Philadelphia, PA 19103
(215) 977-5017
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VERIFICATION

COMMONWEALTH OF PENNSYLVANIA :

SS
COUNTY OF PHILADELPHIA

G. M. WILLIAMS, JR. makes ocath and says that he is
Assistant Vice President, Regional Market Development of
Consolidated Rail Corporation, the applicant herein; that he
has been authorized by proper corporate action on the part of
said applicant to verify and file with the Interstate Com-
merce Commission the foregoing application; that he has
general knowledge of the facts and matters relied upon 1n
such application; and that all representations set forth

therein are true and correct to the best of his knowledge,

information and belief.

< tn. 'f\'v\

G. M. WILLIAMS, JR.
sworn to and Subscribed : o

before me this Zznﬁ—day

of gﬂu? , 1984,

%:’L"«Lu{_ 4 _/"’Id.aw

' Nojary Public
Rosemary C. V/tiams

Notary Putlic, Phiia, ~~"v. Co,
My Commissicn Expires Moy 2, 1237
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ADPEMNDIX A

SFC. 108 OF ,n.”nuozz. RAIL RITORGCAMIZATION
ACT OF 197] (45 U.5.C.A. 748}

17, A bessals

tal Go_aral, The Corporstsun tasy, Ib suconfuie With (bt socsiws, Bl oith the Counsision
a8 apphoavon for & ctrubcate of sbeadonment for may bae which w part of the sysiem of the
Corporation. Ay such apphcstion shall be ¢ .e-.rl..lﬁi-un-..-a.ﬂ.ﬂ.:lil

u.ﬁ.lc-ioilr.ﬁlel.r-&!s.ri!ti.li.il_ of siue 49,
altad Stsias Code [49 USCY {] 10901 af saq |

) Applications for shand: t Asy spplication for ibanfoament 1hit b dlad by <he
Corparation ynder thu sectios defore December |, 1901, dhall d by the C i

witha 90 deys aher tha daw such dpplicatios b Mio? wnlew, wtkin tuch $0-diy period, an
offer of Goancie) vasletainos o made in accordance with subdection {d) of thls sectiva with
ilEEF‘E

e} Notics of isanfciani revannes. (1) The Corporstion may, prio? to November 1, 1993, Qle
with the Communcs 3 sotior of nsuficical revenves for eny hue whech i parnt of the
synem of the Corporation. i
(2) At any nese sher te Weday period beginalag with the dting of 8 novice of insulicient
revinues for 8 bne, the Corpuration wssy flie e application for sbanduament for such line.
As appls for aband that is Bled by the Corporation wnder this subd [ ]
a ke for which & ootice of laauficsent revenues was Slad under paragraph (1) shall be
Eigigéakingi?:lrpllgr!l}
Sﬁligqgﬁﬁlligtltiuﬂ!ﬁ
submection {4) of this soctson with respact 1o such kaa A .
(D) OOure of Amsntia) aenl (1) The p ‘igﬁgtio!—-i
Suim Eh_—-.ccacsuﬁv.s_ ?ﬂ_rs.-.r:-ll-?a...r-lﬂ!-l swbencuon (d)
thereof), spply ‘o aay offer of ] undes

[ -9

() or (c) of hid
Q.?gtignigr.gﬂggﬁtlg

undet subvaction (b) or {c) of this sxctwon with such inforwation aa the
Copeauuon ®ay requre.

(4} Lixaldetion. {1) If any apphcation For abund 'Y d wnder subsaction (b) of this
- the Commumon ahail, a8 s008 e praciicadle, » the et liuidation vabuc of
E.lﬂl.l-a'- b Ll-ngqplrlﬁlri_l.ri}.l
Reqoter
3) Apprascls made under parsgraph (1) shall sot be sppealable. R
(KA} I, snthun £20 days afier the dote 0o ohich &n spprasskl s publiahed in the Pederal

Repaier under parngraph (1) 1he Corporstion recaves & bona Rde offar for the male,
rSnlul_E.V:Ia.i.lcrlr._lr.:&-...l-.ll.irr.ltl-.il-l
by the Commmuon, of the kot 18 be sbandoned, the Carporstion thall dell suck bioe
and the Comommson shall, uolee the particn otherwise agren, misblish an equintle
divuson of jornt rates for through roulm over such bnes.
(B} 11 tha Corporstion recttves @ boaa Ada ofes under dubparsgriph {A), within such
120day penod, Uk Corporation may sbindon or dipuse of the ne 80 it chousen,
tacepn thet the Corporviion @msy not dumantle bridges, oF other anuctures (aot
T e e et ahebnt vl wyadia. e ot o
[ that or olhes structure o
fach ), st ba & fod for 88 add | § monihs f Be nasuvses olf lishuluty of
noy sort related 10 ik property.
3=.l-..ar..lisli.€.¢-=r$l.fzfl§.&!u=!&.r
Eﬂ-igirr'larluﬂqg-i.ﬁr‘uiiitlﬁn
hquidations shall be paid 100 the general Aad of the Treasury of the United Staten.

(N Employes pretection, The provisions of sechon 1090XWX1) of wtie 49, United States Code
(034 :hw-..gxa:-—.-l-i-v!as-n abandonment franted unda tha saclion
Asy employit who wea prowucted by 1be comp y or of ttle ¥ of tha Act
{foromar 43 USCY 4§ 771 ot saq | smmadiasely prvoe 10 ibe cliectre date of the Novibeast Radl
Scrvice Azt of 1301, who l depnved of smployment by such an sbandonment sball be
cipble for smployes protction wader sactan 700 of thes Act [49 USCS | 197).

EXCERPTS FROM 49 U.S.C.A. 10908

{d) I, within 13 days aller the publicstion requured In subsaction [c) of thi
Lot thap pul freq {c) of thia secumm, the
(1) s fnancully rapontidle person (iacludiag & govermment suthority) has offered
Gnanca! mssivtance i angble the ruil trinsportstion 60 be onatinued over that part of 1he
mitroad Ene to be sbandoned of over which all mif posatios is inved
and
£2) i 1o bikely that the smistance Srould be oqual 10~
{A) the d:ffcrence b the T ributab —o._r-..n.
sod the avoideble cowt & providing rill freight trasapovial
reasonably revurn on the valpe of the linx of

ol d
of the ratirond fine
on thy fioe, plue »

(B) 1pd ncumhtion volt of tha of ibd rallroad Bax
the Comsnisiion shall preipone the b of o Acate suthoriziag shand o
drconlmuinoe 1 decordanet with subsachomt (¢) and {f) of the suction.

(a) } 1he carmer and o pereon offering faanciil Astance enter 210 an agreaneal which wilt

pronde continuad ruil servies, 1he C shall peatpoune the of the cartdicore
los o fong as the ag or an ion or of the sgr s lo offecy if
the comier and & pereon o 1o purchast 5 ine enter o an sgrooment which il

provide continwed rail srvice, IMe Commisssen shalt approve the and & the
pph for abind o & [ IF the carrier and ¢ faancislly responuble
ptovon (wcluding & government authority) fml 40 sgres oo the amoust o tome of the
!-l._-lvi..-s:.t.rnIn_w!-.!.!:-os--:l.ll...l;j:rj

Commission cotablub the and of comp bon If mo apy
wthun 30 days aler the offer m smade snd naitber pariy roq thet the G
h 1he eond and of comp during thal same pened, the Commmu-
sion shaf i distely basve ¢ ficete authonarey ibe ord
{NMY) Wheneves the Commishon s requasiad 1o evteblnh the conditioma end amowal of
p wader Ihet secth
(A) the Commssion shal] rendier lia dacislon withih 60 days,
(B) whese subsidy has boen olfered, the Commission shall determine the and

terens of rubsidy hused o the svoadable cost of providing comtiseed riil crassporission,
plus a ressomable returm o the vafua of the ting sad

-j!wﬂll!.lsnibgtinll}!

w
pr — servioes)
) The of ihe C shafl be bindind on both gartiey, éavept that the
persoa who has offered 10 eubssduss or purchase ibe bng iney wHhdraw hiv offey wribia 10
days of the Commimion's daciuon o puch 6 ¢ose, the ios Mhall immethately
issue & certeficaty swhoriling the abaado or &k walem other allers ary
besng conmiderwt pursusst 1o parngreph (9) of this swbeection.
(1) i & casvier inceives wore thin one offer (8 purchas or subsiding, b phall selact the
offor vk whom R wubet 10 Lransact bumners, ead complete the sale or subeidy
gy - ey thay the C beh the condiions and amousl of
compensation prior W the 40t day sfAer 1 dats ou which aotice was publubed wader
submartonn {e) of this sachron. If 0o sgr on iutnidy or sals b bad e1th the 50
day parod and the Commumsum har not harn reg d s blah the d hod
unnumt of compensation, asy otber ofierol may reg: that the C ioa emusdlish (he
4 and of A i viwe G (¥ lshad the sond
and of ind 1hé ongnal ofier bea bers withdrewn, say gther offcrar

sy docept 1 Commismon't decinos wathin 20 days of surh dacismon, snd the
won shal| require 1he carvier 10 enter vato k nale of subudy agreemoent with such oo, of
such dale or egreement P the C ion’s daci

(1) No purchasiy of a ine or portioa of b wold undey th wction may tramsler o0
discostimus kervioe o sich ling prior 1o the end of the sarnnd yeur after consummanios of
the sale, wor Ay such purchsser wanaler such Una, aserpl (0 tha cavier from whom it
ot purchased prios 10 the end of the BND yoor afier consummetion of the sale

(9} Any subudy provided usder this pection may be dlscantisued on eotios of 60 deyn
Unless, withus such 80-day penod, snoiher Soancully respunable party mien wio

E
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Docket AB-167
Sub No. 571 N

EXHIBIT B
LOCATION AND MAP .

SMALLMAN STREET TRACK
At Pittsburgh
South of 22nd Street (Approx. I1.P.0.71) to
South of 29th Street (approx. M.P.1.3)

State(s): A Counties: _ Allegheuy

PROPOSED ABANDONMENT eszesesuess

———— it Ao ®

Exhibit B

Page l of 1
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LONSULIUa ttdy Rt L LU PO WU LLL LULES L HE~IOf 34D NO. =X | N
fapplictation for Abandonment

W T e e e e e e e e e et e e et e = N
| |
i |
| EXHIELIT C |
1 |
{ REVENUE _AND_EOST _DRATA i
‘ SMALLMAN STR X :
]l (Approx. M.P. 0.71) to (Approx. M.P. 1.3) - |
! YEAR 1982 CARLOADSY 24 |
i__...__._.____._..._- mmm e Mt mmm 4 mmitm @ M om oam m mE N G e eee M B e s B M G e e A e e e ber A far A S AR R G- =& B cie s e B N o M e e e vt e l
It imel ] Rase Yv | Est fub | Fras Sub |
1 Nee | i 1982 { §982 | 1984 I
j===- | e e e e e | ——————————— |————m————— | mmm e |
|9 | Frt Rev Ori1o. Term On Hyanch . . |$ 152241 % 1522413 § &C0E )
1 2 | All Other Rev and Toncome, . o o | 2391 2591 290
| | | =—=~—- mm——— = | o e e |
1 3 i Total Revenues Attributable . | 15474 15474} 14250
fosamerm | m e i e i o e | _____________ l - 4 - — | [N I
[ 4a | Maint. of Way & ftructures. | 4634 ’ &34 33511 |
| b | Maintenance of Equipment. . . . 1 &84 | &81 | T
] ¢ | Tranepevtation. . .« . + o« « &+ . 1| 1754 1 1751 18791
i d | General Administration. . . . . | o Oj Lo}
Il w | Freight Car Costz . . . . o . o 1} 2901 95| i9Z4a]
i f | Revenue Taxes . . . . . « « o« o | Qj 21 G|
| g | Froperty Taxes. . . . « + « « o | LR | Q] o} |
| | Total On-Dravch Coets . . . . | 80541 B8OS4 29231
1 S | Off Braneh Cozts. .« . . « « « o | 124951 121851 13078

| | = | m=mmmm R |
i & | Total Avoidable Costs . . o | 201611 201614 22024
| == e e e e f e e Ll = ——- |
| i Subgridization Costs d VA2 58772770 } |
t 7 | Fehabilrtation. . . o . + « .+ . /7 ff//’//f/l 1398521 {nease|
1 8 | Administrative Costs. . . . o . | F772272777771 928\ TS
7% | Casgsualty Ressrve Account. . . . V77,77 72/77277077 143} 1529
| | /PPl F 2 7777 |mmmeemm e e [ mmmm i
140 | Total Subrgidization Costs . . V/ 7777707777} 1406939 k]
= e e e e | ~m——————— == === === |
] | Returw on Valuation V727727707727 | i
[t1a | Workiwg Capatal o o o o o o o o VA r7dflrrie 3124 3445 |
| b | Net Salsage Value . . . . . s NP2 D 01
{ ¢ | Estimated Yalue of Real EsfatP | 72777777777 846001 |4001
} | W R e e e T |
1 l Total Valuation of Fropervty . |SA7//77°0/7777) 8912 89446 |
1§2 | Rate of Return. . . . . . . . . NI/l 52r8727777] 17,751 17.7%

| | VAP PP PPl i | ———mrmm e |m———m - i
113 | Total Returvi on Value . . . . 2787777077777} 15771 15831
i B | === o == m oo | === mmm e |
|f¥4a | Avoidablie Loss From Operations. | REBTNV /A1 IL TP N7 2827 i 7)

i b | Opportunity Costs . . . . . . . | 3033i////////f//l/ff!f!fiiffl

| I | =m—mm o VZ72777000 77\ 7 i iitiitr]

I e | Total Avoidabte Loss. . . . . | PPN/ 787777\ iriirfirls)

===} e s e e e e == |~~~ R ettt |

{15 | Estimated Subsidy . . . . . . . I/////////’fl 147194 1468347

| | (Lines 6, 10 and 13 less Line 3) |/ /77777777 [======~.-=====l===-.===:-=-=-_:|

B e e e e e e e e e e e e e e e e o e e e e e e e e %
Date computed: Dacewnber 28, 1983 Exhibit €, page 1 of 2
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-Cnnsolida:ed Rail Corporation

Docket AB~167
vipplication for Abandonment

Sub No. 571 N

EXHIBIT C
REVENUE AND COST DATA

SMALLMAN STREET TRACK
(Approx. M.P. 0.71) to (Apptox. M.P. 1.3)

}— .- - e e

Revenue and Cost Data calculated using the cost methodologies and standards

prescribed by 49 CFR, Part 1121, as modified by the Commission in Finance
Docker 29623.

LINE
N0 FOOTNOTES
4F Conrail pays no state revenue taxes as a résult of an exemption from
such taxes provided to Conrail by Section 217 (c) of the Regional Rail
Reorganization Act of 1973, as amended by the Northeast Rail Service Act
of 198I.
4G Conrail pays no state-levied property taxes as a result of am exemption
from such taxes provided to Conrail by Section 217 (c) of the Regional
Rail Reorganization Act of 1973, as smended by the Northeast Rail
Service Act of 1381l. Conrail continues to pay property taxes levied
by political subdivisions of States, as such taxes .are not subject
‘to the exemption.
7 Rehabilitation required during first subsidy year only. Five year

rehabilitation is estimated at §_J59 B59 .

11B See Exhibit D (Estimated Netr Liquidation Value) of this application
for an explanation of the basis for estasblishing the Net Salvage Value.

11C See Exhibit D (Estimated Net Liguidation Yalue) of this application

for an explanation of the basis for establishing the Estimated Value

]
of Real Estate.

Exhibit ¢ Page 2 of 2 .
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. "Consolidated Rail Corporatien Docket AB-167
*.. *Application for Abandonment Sub No. 571

EXHIBIT D

ESTIMATED NET LIQUIDATION VALUE

SMALLMAN STREET TRACK
(Approx. M.P. 0.71) to (Approx. M.P. 1.3)

1. Groastrack SIVEQE . .civiiiniereninnorncearototarsrcsnntnsans Cescnesnaanaus . s

2 Takeup costs:
[ 8 Commontraek.......... e tasassessnrereironunaeasasnnnes errteermsscansnan . ~
b. TUMOUES sovseccersrconransensrnosnas tevmnenus errsrarsenrans ivesea RN
e Road crossing rasionation .. ......coneee R crnenns tessereirottaaree e

3 Totai taksupCOBts ....c..vvveunee ebmembasedtesttatarntasastraesaannriennns

4. NOtIraCK BAIVEQR .....vecuves avesarsresens etriesasacascsa vaeacesranasnrnans .

(tinre 1 leas lina 3)
S Gross saivage - communications and SIgARIS ... c.ccoeinnenes

s CONDMMOY ...cciiraververnionasrens ceaersrnnase tesrassasisnaaan
T. Net communications and dignal saIvage . . ......cceeeens eetetbssatsesnane PO
Qins S lons line 8)
8. Mat briige and bullding saivage .......... eenvrccterisninns sesennansas craveeree
9. Total net salvage value ... e eeeandaseessemneceriennatunasaranasarrannneannns 0
(sumot ines 4, 7and 8)
10. Estimated vaiue of undertying reslestats ... .. Cerereerereenrteseeasne cerenenn 8600
" EstUmaisd Net LUquidationVaive ...... eerssnsniee setsstesarsransasrarsaatante . ] 8610
(ine § plus line 10)
Line FOOTNOTES
No
9 Gross Salvage values exceeded by or equals the cost for remaoval.
10 Current appraised value,

11 The NLV stated in Line 11 may include the value of certain facilities which
are not "necessarysto provide effective transportation service," as that term
is used in 49 USC s 10905(£){1){c) and which, moreover, Conrail would be at

liberty to ‘abandon without the approval of the Commissibn. Conrail reserves
the right to exclude the aforesaid facilities, if any, from any sale or

subsidy under Section 308 of the RRR Act and 49 USC 8 10905 and will furnish

the value thereof in any proceeding conducted under said Section to establish
the terms and conditions of a sale or subsidy.
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Con§OIidated Rail Corporation

- Docket AB-167
~ARplication for Abandonment Sub No, 571 N
* LI __/ Y
EXHIBIT D
ESTIMATED NET LIQUIDATION VALUE
SMALLMAN STREET TRACK
{Approx. M.P. 0.71) to (Approx. M.P. 1.3)
l[
1. Gross I7ach salvagse ......vvvvmvnne Lebnssarrseatecsessrsranrstnasanbararnnnss 4
2 Takeup costs: )
. Common track .. ...... srimeneecnsnna e reseevedeeviertsesrsnastrestriasanan -
b: 4770, 1- 1T - T, Desamacemsebedsisaranseissnanaesnaanarnannes
e Road crossing resteration .....occeeunncss cessasrsecens venesesann tasecesnees
L4 Total 1akeup COBtS .. .eu.nt. e seesasmrareseresecaresrteronat raoarratarnnn
LS Netiracksaivege ............ enasene haestsEnsasEsieatstsesrornsannnatrananas
fine 1 less iine.3) '
8. Gross salvage: COMMUNICAtIONS AN BIGNRIS.. ..ciiit it iiaiatiemetsroncenscanns
., 6. CostiormOve ... ccineaininennnanesatcntassicteiinasasenes brsaaesensarens
L T Net communications andi SigNal SBIVARE . . . ... coovmearricesinnas Cheseavunnaeenns
{ine 5 iess line B)
B Nei bridge and bullding salvager ... . ceeermeen heeeareresnsesasenanrennannanans
9. TOtRI MOt BAIVEGO VAIUB-. .. oo ceveronrresansncnrrasecnssnsnnreosoncasssntoanans 0
P {(sum of lines 4,7 and B)
10. Estimated vatue of undertying res) BEIALE . - .........creeacteornntonnrenanseenn 8600
L 1. Estimates Not UquidationValue .......ccvesee Versesearsnes ressvenscasacenrves $ 8600
i {itne-5-plus line 10}
Line FOOTNOTES
No -
9 Gross Salvage value exceeded by or equals the cost for removal. |
10 Current appraised value.
11 The NLV stated in Line 11 may include the value of certain facilities which
are not

a Tnecessarysto provide effective tfansportation service,” as that term
is used in 49 USC s 10905(£)(1)(c) and which, moreover, Conrail would be at
libergy to abandon without the approval of the Commission, Conrail reserves
the right to exclude the aioresaid facilities, if any, from anv sale or
subsidy under Section 308 of the RRR Act and 49 USC § 10905 and will furnish
the value thereof in any proceeding conducted under said Section toestablish
the terms and conditions of a sale or subsidy.
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CGNI%RIL MEMORANDUM

0-4C New 12-82

DATE: July 1, 1985
T0:  DISTRIBUTION

FROM: J. F. Betak /[y LOCATION: Rm. 1601 ~ 1528 Walnut St,

SUBJECT: Lines Cleared for Dismantling

The Smallman Street Track (Sub No, 57IN) at Pittsburgh, PA from
MP 0.7)1 to MP 1.3 is cleared for dismantling. This line was
filed for abandonment on May 24, 1984 and approved by the ICC on
August 31, 1984, The line was embargoed on March 5, 1985 and
the 120-day date was December 29, 1984.

Please note that an approved AFE is required prior to physically
dismantling the subject lines.

Before dismantling track or disposing of real estate, Messr.
Gordon and Huff should comply with applicable state requirements
regarding crossings and bridges as well as state requirements
regarding the disposition of abandoned right-of-way.

i



Case: 10-1225 Document: 1284449

DISTRIBUTION:

L. Stanley Crane

S| M.
C. N.
R. BI
G. C.
B, B.
w. Bl

Reed
Marshall
Hasselman
Woodward
Wilson
Newman, Jr.

8. Resnick

C. W.
J. T.
J. F.
B. J.
L. A.
G. M.
J. T.
C. E.
DI w.
T. H.
C. E.
J. E.
J. F.
J. JI
D. F.
W. G.
J. T.
R. L.
W. G.
L. E.
T' Jl
W. R.

cce:

Owens
Whatmough
Folk
Gordon
Huff
Wwilliams, Jr.
Sullivan
Wogan
Mattson
Ramsey
Mechem
Sandefur
Jaeger
Baffa
Donovan
Kemmerex
Orsborn
Teeter
Jones
Willians
O'Brien
Dates

R. E. Gratz

C. A. Bassani
D. E. Yerks
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1838 S5ix Penn Center
1846 Six Penn Center
1810 Six Penn Center
1740 Six Penn Center
1534 Six Penn Center
1842 Six Penn Center
955 L'Enfant Plaza
1040 Six Penn Center .
1744 Six Penn Center
401-1528 Walnut Street
950 Six Penn Center
1640 Six Penn Center
901~1528 Walnut Street
1238 Six Penn Center
1200~15 N, 32nd Street
801-1528 Walnut Street
806 Six Penn Center
1601~1528 Walnut Street
1138 Six Penn Center
" 901-1528 Walnut Street
901~1528 Walnut Street
1640 six Penn Center
1138 Six Penn Center
1634 Six Penn Center
1601-1528 Walnut Street
1640 Six Penn Center
1101-15 North 32nd Street
601-8ix Penn Center
1338-8Six Penn Center
1601-1528 Walnut Street
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RA | | ;
CONRAIL MEMORANDUM  { :0

’

(:%P-CAlﬂiﬁw-
.Ei/{/

February 13, 1985
TO: Operating Committee

FROM: G. M. Williams, Jr, Location: 1601-1528 Walnut St.
SUBJECT: Line Embargo Recommendation

OPERATING COMMITITEE APPROVAL

LINRE NAME: Smallman Street Track Eot Ebitﬁu‘lgtlm?t}t-9§26:£

LOCATION: Pittsburgh, PA RDBR NO,__22-2229
FROM MP/TERMINAL: 0.7l + South of 22nd Screet

TO MP/TERMINAL: 1.3 : South of 29th Street

DATE FILED: 5/24/84 ; ICC SERVICE DATE: 8/31/84

CUSTOMERS ON LINE:

" CARLOADS*
83 6 MO. B4
Davidow and Sons, Inc. M.P. 1.0 2 1

* Abandonment decision based on _ 67 !

carloads in _jzgl___

STATION NO. STATION NAME
4727 Pitesburgh 1lth Street
4733 Pittaburgh, PA Produce Terminal
4751 Pittsburgh 29th Street
4752 Pictsburgh 34th Street
4753 Pittsburgh 43rd Street
EMBARGO APPROVED: DISAPPROVED {REASON)

Operating Committec Meeting Date:
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.- - . vocxet AB-1b]
Agplication for Abandonment Sub No. 571 N
EXMIBIT B

LOCATION AND MAP

SMALLMAN STREET TRACK
At Pittsburgi
South of 22nd Street (Approx. i1.P.0.71) to
South of 19th Street (Apprux. M.P.1.3)

state(s): TS Counties: Alleghuny

"HERR"

AN

RIVER

- wi
"

PROPOSED ABANDONMENT aSuasnesment

Exhibit B = Page )l ol }
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'ONRAIL

MEMORANDUM
DATE: February 13, 1985
TO: Operating Committee
FROM: G. M. Williams, Jr. Location: 1601-152B Walnut St.
SUBJECT: Line Pmbargo Recommendation
LINE NAME: _ Smallman Street Track SUB NO. _J728

LOCATION: Pittsburgh, PA

RDBR NO. 22-2229

FROM MP/TERMINAL: 0.00 + East of 11th Street
TO MP/TERMINAL: 0.30 ; East of l4th Streée
DATE FILED: S/24/84 : ICC SERVICE DATE: B/31/84
CUSTOMERS ON LINE: CARLOADS*
83 ‘6 MO. 84
Adelman Lumber M.P. 0.2 - 1 ]
Byrnes and Keefer M.P. 0.0 0 0
1
* Abandonment decision based on 2 carloads in 1981 |

STATION NO.

4727
4733
4751
4752
4753

EMBARGO APPROVED:

STATION NAME

Pittsburgh llth Street
Pittsburgh, PA Produce Terminal
Pittsburgh 29ch Street
Pittsburgh 34th Streeat
Pitesburgh 43rd Street

DISAPPROVED {REASON)

Operating Committec Meeting Date:




Case: 10-1225 Document: 1284449 Filed: 12/22/2010 Page: 71

,dated Rail Corporstion Docket AB-167
.cation for Abandonment . . Sub Ngo. 572 N
EXHIBIT B

" LOCATION AND MAP

S(IALLMAN STREET CX
At Pittsburgh
East Sida of llch Street (Approx. M.P, 0.0) to
East of l4th Street (Approx. M.P. 0.3)

State(s): _ PA Counties: Allegheny

AN

i

PROPOSED ABANDONMENT essessemeeme

Exhibit B - Page 1l of 1
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ONRAIL MEMORANDUM

DATE: February 13, 1985
TO: Operating Committee

FROM: G. M. Williams, Jr. Location: 1601-1528 Walnut St.
SUBJECT: Line Embargo Recommendation

LINE NAME: __ Smallman Streat Branch SUB NO. 641N
LOCATION: Pittsburgh, PA. RDBR NO, 22-222)
FROM MP/TERMINAL:  0.30 ; Point East of l4th Street

TO MP/TERMINAL: 0.85 } Point East of 24th Street

DATE FILED: _6/11/84 ; 1CC SERVICE DATE: _ 9/10/84

CUSTOMERS ON LINE:

CARLOADS*
83 6 MO. 84

—Praduce Terminal M.P. 0.7 181 35
New Federal Cold Storage M.P. 0.6 6 20

* nAbahndonment decision based on 320 carloads in 1981 .

STATION NO. STATION NAME

4727 Pittaburgh llth Street

4733 Pittsburgh, PA Produce Terminal

4751 ’ p Pittsburgh 29th Street

4752 Pittasburgh 34th Street

4753 Pittsburgh 43rd Street

EMBARGO APPROVED: DISAFPROVED (REASON)

Operating Committee Meeting Date:
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for A=andonnent . Sub No. b-1lN

——

. EC1IBIT .
- LOCATION AND AP

' SMALLMAR STREET TRACK

In Pittsburgh
E. of lath Street (Approx. M.P. 0.3) to
East of 24ch Streat (Approx. M.P. 0.83)

Statels): PA Counties: Allegheny

PROPOSED ABANDONMENT awviereseam

ExhibicB - Page 1l of )
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MEMORANDUM
6-4C New 12-82
May 14, 1984
OPERATING COMMITTER
FPROM: G. M. Williams, Jr. Bm. 1601, 1528 Walnut St.

SUBJECT: Smallman Street

RECOMMENDATION:

File an abandonment applicaticon on the Smallman Street
track in downtown Pittsburgh as a follow-up to the NIR.,
Contribution frem the Produce Terminal traffic does not
cover rehabilitation expense. Conrail has proposed
several options for continued sexvice to the Produce

'reniinnal, none of which is precluded by the abandonment
filing.

BACKGROUND:

In October, 1983, Conrail filed a Notice of Insufficient
Ravenue on the Smallman Streat track in downtown
Pittsburgh (MP 0.2-0.8) reflecting non-contributory
sconomice post-rehabilitation. The Operating Committee
requeated that they review the status of corrective action
negotiations before approving the abandonment filing.

Segment represents 0.6 milas of track embeded in
cobblestone streets of downtown Pittsburgh.

Updated decision data on the Produce Terminal (12-month
period ending September 30, 1983) shows the following:

Carloads: 163
Revenue: $175,000
Cosata:

o;f Branch $33,000
o) Branch ;139,000
2,000
Contribution
Pre~reahab, $3'°0° . 1.02 ¢

Five-year rehabilitation estimates for the city street
track range from $100,000 to $300,000.
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traffic ia inbound produce moving to the
Pittsburgh Produce Terminal via a track on the south side
of the terminal. Produce traffic has been declining
steadily with erosion to trailvan and truck. Rescent
negotiations with Pacific Fruit Growers Express may return
an additional 70 carloads to the railroad, BHowever, even
at 233 carloads the contribution from the produce traffic
would be $4,000, an amount insufficient to cover the
rehabilitation of the street railway.

Conrail has met several times with the City of Pittsburgh,
who owns the Produce Terminal, to explore alternatives for
continued service. Currently, we have proposed three
alternmatives to the City: ’
1. Conrail would provide comntract carrier

service over the abandoned line suobsequent to

its purchase post-abandonment. New owner

would be responsible for rehabilitation and

track policing to relieve current atreet
congestion.

2. City would reactivate track on the north
side of the terminal where trucks now access
the terminal. City owns property and would
be responsible for rehabilitation.

3. If the Chessie is interested in purchasing
the Smallman Street track, which ve doubt
Conrail would permit them to have overhead
access to reach this track. !

2

None of these altermatives is g:ecluded by abandonment.
The City is now evaluating their options and working with
Conrail to bring the matter to successful conclusion.
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)

. RMD COMMENTS AND RECOMMENDATIONS -
PROPOSED LINE ABANDONMENTS

e

EINE DESCRIFTION:

STATE PA LINE WAME Smallman St.
RDBR ' PROM MP 0.3 Bast of 14th SE
T™O MP 0.85  East of 24th St.
BACKGROUND

Smallman St. Track, located in city streets in downtown
Pittaburgh, generates contridbution pre-rehabilitation but does
not cover itl long=-term rehabilitation :eqnircments.

In a provious Pittsburgh GBA presentazion. we recommended:

. completion of a detailed Engineering study to determine
Conrail's long-term rehabilitation liability. (Previous
rehabilitation estimate di4 not include any need to do any
city street reconstruction work).

. approaching Pittaburgh to saek rehabilitation financing.

Recommendation was based cn argument that traffic, although
somewhat unstable, was profitable, providing that Conrail had no
major rehabilitation requirements. The major customer is the

- Produce Terminal located in a building which tha City owns and
recantly reconstructed.:

The Engineering study showed rehabilitation rcqui:ements to be
$305,000. City of Pittsburgh has recently bean approached about
purchasing the line (Conrail ownership of city street property
is virtually nil) and funding any long-term rehabilitation.

They are beginning to explors alternatives.

zeononic- (1981 t:affic in 1982 000 dollars)

Cont. Ratio Rehab
Cars Rev Pre Post Pre Post S-¥r. Annual
- 1 1]
320 $400 $80 ($9) 1.2% 0.97 305 $89

RECOMMENDATIONS 4

Pile NIR. Work closely with Pittsburgh City on capital funding
alternatives in conjunction with continued sarvice.

Bring line back to Operating Committee before filing
abandonment, if necessary.
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.l\

TR

VALLEY INDU IAL CLUSTER
Cmallman Street '
3ackground

The Ssallman St. area, ssrved off the Lover Valley at MNP 0.8, includes the
Pittsburgh Produce Terminal and a food warehouse.

Railded s located in codblestone city streets. Central Ragion estimates

long-tars railded recenstruction at 3350,000, although five-year rehabilitatfon
estimate is only $33,000. :

Rgcommendations . J ) -
1. Pursua long-tarm rehadilitation funding from Clty of P{ttadurgh for .___g
tracks serving sajor customers.
2. If negotiations are unsuccesful, dring line dack to Operating Cosmittee
- for final reviewv. - . ¢ ;
]
3. Adandon thres track segments in Ssallman St. area which serve minimal . —D
H traffic and should be adandoned. . |
.
. yw %
. 'L
. N |
N

il 41 Ca | 4 et L

L] L3 N 21 Anan

R P SR Hem L PR PO R, P e

m'lbﬂ' 0-0-0.3 -: ’ a t:' "' -” .3’ ’ l sSor ml‘
09123 .3 16 13 (3) (17) .69 .41 43 12 A e

“Inelicates route miles. Includes two separate pieces ?I track. .
Snirces  Site-speclfic costing of 1981 traffic levels (or projections,

whure appropriate) im fourth quartsr, 1982 dollars. Dollars are
tn thousands. Rrference Appendix Pages l-%.



/

=

Case: 10-1225 Document: 1284449 Filed: 12/22/2010 Page: 79

{idated Rail Corporation

ICC Docket Ah-ié? Sub No,

/""-‘ut jon for Abandonment ~&48 N

T .

" . - g T ——
! \
! . EXHIRII_C |

|
I REVENUE_AND_COST_DATA |
- |
,' SHALLMAN STREET TRACK I
l |
| YEAR 1982 CARLOADS 187 |
jmm———————— . ———————— T o 4 0 2 i S o 0t e e o i 0 s |
ILinel i Base Yr | Est Sub | Proj Sub |
| No | I 1982 | 1982 } 1984 |
! | - I | ———————————
] 4 | Frt Rev Orig/Term On Branch . . |$ 17356718 173167|t 181999
} 2 |} ALl Other Rev and Income. . . . | - 5991 6990} 47901
| - | | | - |
1 3 i Total Revenues Attributable . | §738571 1738571 182487
| 1- | | | - |
| 4a | Maint. of Way & Structures. . . | 34841 3484 39931
| b.l Maintenance of Equipment. . . . | — 2569] 25691 26741
! c | Transportation. . . 4 o« « « o « | ‘<:"67§g1:> 474621\ 724621
i d | General Administration. . .-. . | 7] ol o
| e ! Freight Car Costs . . « + « . « | 12244) §12214] 126291
i f | Revenue Taxes . . . + « « « o« | ol ol ol
| g | Property Taxes. « o« ¢« 2 « o o o | -] ] o1 ol
I i Total On-Branch Costs . . . . | 230291 25029| 255581
i S. ) Off Branch Costs. . « « » « o- o | 25640627} 244027] 2878414 |
H i - t I -1
1 & | Totat Avoidable Costs . . . . | 2910541 2916561} 3143991
- |- ] el | | ol |
1 ! Subsidization Costs V22727477777 77) 1 =
4 7 | Rehabilitation., . o o o o o o o V22772777770 2116071 S 211407
| 8 | Administrative Costs. . . o« « . /2777777777 10434 | {09614 |
| 9 | Casualty Reserve Account. . . . /77777777771 1203) §33914
| l V/77277772777) i !
116 | Total Subsidization Costs . . (/7/772/7/7/77/77/) 223244 | 22359071
{ I . | | I -1
| i Return on Valuation V2277727777770 1 |
j5ta | Working Carital . & o o o o o o V22277227727 7] 869 9251
| b | Net Satvage Value . ... . . V/77777/777777] el ol
| c,| Estimated Value of Real Estafe. V27777777747 7) 116591 116501
i i V\/7/777777777) t ——
I ! Total Valuation of Property . |////77277//771 12549} 125751
192 | Rate of Return. . o« o« o o o o o (227777777771 17.7%1 127.2%1
{ ! : \ 2772772727777/} {=- —}
(13 1} Total Return on Value . . . . | //7/77/2/777/) 22141} 2224
| | " | | -1
{142 | Avoidable Loss From Operations. | SATARRN/ 277772777/ 7277227172777}
} | | m—mmmmmmnme LI/ LL 777N L7777 7777 )
1 &1 Total Avoidable Loss. « . . . 1 119797{///////////I/////I/////l
I | | | == |
15 | Estimated Subsidy . . . . V27277777777 342454 | 357843
1 } Clines &, 10 and 13 less liﬂ. 3)l///////////l=-8==aas=-a|s-===-===-=|
*

Date co-putcd

March 8, 1984

- »

_Exhibii C, page { of 2
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| %ﬁ. FROM M.F, 08 [l T0 M.P. |
VALUATION SECTION ;Za.z.:f’ (AZ[.J’ 4 )
MAP NO. M.P. pren pgrgn igga
/[ Y. 27 Vi g
ol 1o~ L3 Jo 0 /.
TOTAL % FEE J 7 TOTAL AREA FEE J
TOTAL % REVERSION  //? A TOTAL AREA REVERSION I 7 .
N 7

AN
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Exhibit C -
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ce - R.

D. Cohen - F
D. E. Yerks
E. C. Molengraft
. T. Orsborn
///J. J. Hieber
from

June 8, 1984 G. M, Williams, Jr.

6-12-84

Mr. James H. Bayne

Acting Secretary .
Interstate Commerce Commission
Room 1312

12th and Constitution Avenues, NW
washington, DC 20423

Re: Application Under Section 308(c) of the Regional
Rail Reorganization Act of 1973, as enacted by
Section 1156 of the Northeast Rail Service Act of
1981, for abandonment of the Smallman Street
Track in Allegheny County, Pennsylvania
Docket No. AB 167 (Sub No. 641N)

Dear Mr. Bayne:

Enclosed for filing with the Commission are the original
and ' six copies of the above described application. This
application is submitted under Section 308(c) of the Regional
Rail Reorganization Act of 1973, as enacted by Section 1156

of the Northeast Rail Service Act of 1981. Notice of Insuf-
ficient Revenue was filed October 31, 1983.

Copies of the application have been served on the

shippers and other persons designated on the attachment to
this letter.

Please stamp and return the enclosed extra copy of this
letter to acknowledge receipt.

Very truly yours,

(ntas € Mot/ o

Charles E. Mechem/gmﬂ
Senior General Attorney
1138 Six Penn Center Plaza
Philadelphia, PA 19103
(215) 977-5017

CEM/Kkm

Enclosures
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8, 1984

The Honorable Richard L. Thornburgh
Governor, Commonwealth of Pennsylvania
State Capitol

Harrisburg, PA 17120

Pennsylvania DOT ‘

1200 Transportation and Safety Buildirg
Harrisburg, PA 17120

Public Utility Commission
P.O. Box 3265
Rarrisburg, PA 17120

Rail Services Planning Office
12th and Constitution Avenues, NW
Washington, DC 20423

Harry C. Dennis

Office of Federal Assistance
(RFA=23)

Federal Railroad Administration
400 Seventh Street, SW
Washington, DC 20036

Mr. Wayne A. Michel

Office of Proceedings
Interstate Commerce Commission
12th & Constitution Avenue, NW
Washington, DC 20423

Director, Extension Service
Dr. J.M. Beattie

Agrl. Administration Bldg.
Pennsylvania State University
University Park, Pa. 16802

Bureau of Outdoor Recreation
U.S. Dept. of Interior

18th & Constitution, NW
wWashington, DC 20240

Office of the Special Counsel
Interstate Commerce Commission
Washington, DC 20423
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June 8, 1984
Page 3

Military Traffic Management

Command - Nassif Building - Room 720
STOP 105 MT-SA

washington, DC 20315

National Railroad Passenger Corporation
400 North Capitol Street, NW
Washington, DC 20001

Railroad Retirement Board
844 North Rush Street
Chicago, 1L 60611

Railway Labor Executives Association
Railway Labor Building

400 1st Street, NW

washington, DC 20001

william B. Parker

Chief, Market Planning

U. S. R. A.

955 L'Enfant Plaza, North - SW
wWashington, DC 20595

New Federal Cold Storage
1501 Penn Avenue
Pittsburgh, PA 15222

KML Sales, Inc.
16th & Smallman Streets
Pittsburgh, PA 15222

Consumers Produce Company
21lst & Smallman Streets
Pittsburgh, PA 15222

J. E. Corcoran Company
Penna. Produce Terminal
Pittsburgh, PA 15222

Corso Potato Company
18th & Smallman Streets
Pittsburgh, PA 15222
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June 8, 1984
Page 4

G&M Produce Company, Inc.
Catanzaro Building
Pittsburgh, PA 15222

Gullo Produce Company
2lst & Smallman Streets
Pittsburgh, PA 15222

Golden Triangle Pack
21st and Smallman Streets
Pittsburgh, PA 15222

Stanford Seed Company
2530 Smallman Street
Pittsburgh, PA 15222

Pennsylvania Macaroni Company
2012 Penn Avenue
Pittsburgh, PA 15222

Benkovitz Seafoods
23rd & Smallman Streets
Pittsburgh, PA 15222

Mr. Steven Branca
Department of City Planning
Public safety Building
Pittsburgh, PA 15219

Union Fruit Company .
2lst and Smallman Streets
Pittsburgh, PA 15222

Jeffrey A. PaRKER
5224 42nd Street, NW
t Washington, DC 20015 {

Richard Battaglia
c/o DeMassey and Manna
108 19th Street

Pittsburgh, PA 15222
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June 8,
Page S

[

1984

bcec: L. S. Crane

HMEHEZRMEPMMELROW O

. M.

S
A
J
R
B
w
Cc
R
Cc
R
J
L
D
J.
G.
A
C.
Ww.
R,
v.
K.
J.
J.
J.
B.
J.
E.
R.

Reed
Schimmel
Hagen
Hasselman
Wilson
Newman, Jr.
Marshall
. Garbett (Attn: Saul Resnick)
Owens
. Bush
.. Folk
Huff
Mattson
. Musslewhite
. Williams, Jr.
Lewis
Wogan
. Sheppard
von_dem Hagen
H. Green
L. MacKavanagh
A. Sees
E. Sandefur
W. Dietz
J. Gordon
T. Sullivan
H. Follweiler
E. Gratz
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BEFORE THE

INTERSTATE COMMERCE COMMISSION

APPLICATION OF CONSOLIDATED RAIL : DOCKET NO. AB 1867
CORPORATION PURSUANT TO SECTION (SUB NO. 641N)
308(c) OF THE REGIONAL RAIL RECR~ :
GANIZATION ACT OF 1973, AS AMENDED :
BY SECTION 1156 OF THE NORTHEAST
RAIL SERVICE ACT OF 1981, FOR
APPROVAL OF THE ABANDONMENT OF

THE SMALLMAN STREET BRANCH IN
ALLEGHENY COUNTY, PENNSYLVANIA

W

Charles E. Mechenm
General Attorney

Consolidated Rail Corporation
1138 Six Penn Center Plaza
Philadelphia, PA 19103

(215) 977-5017

June 8, 1984
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BEFORE THE
INTERSTATE COMMERCE COMMISSION

APPLICATION CF CONSOLIDATED RAIL : DOCKET NG. AB 167
CORPORATIOCN PURSUANT TO SECTION (SUB NG. 641N)
3c8(c) OF THE REGIONAL RAIL REOR- :
GANIZATION ACT OF 1973, AS AMENDED :
BY SECTION 1156 OF THE NORTHEAST
RAIL SERVICE ACT OF 1981, FOR
APPROVAL OF THE ABANDONMENT OF

THE SMALLMAN STREET BRANCH IN :
ALLEGHENY COUNTY, PENNSYLVANIA :

TO THE INTERSTATE COMMERCE COMMISSION, WASHINGTON, DC:

X. The name of applicant is Consolidated_Rail Corpora-
tion (Conrail). Correspondence relating to this application
should be addressed to Charles E. Mechem, General Attorney,
1138 8ix Penn Center, Philadeiphia, Pennsylvania 19163.

2. Applicant:is a common carrier by railroad subject
to the Northeast Rail Service Act of 1981 (NERSA).

3. Conrail files this application pursuant to Section
308(c) of thé Regional Rail Reorganization Act of 1973 (RRR
Act), as amended by Section 1156 of .NERSA. A copv of said
statute is attached hereto as Exhibit A.

4, By this application Conrail requests the Commis-~

sion's approval of the abandonment of the line of réil,
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approximately 0.55 mile in length, described below and

situated in Allegheny County, Pennsylvania:
The Smallman Street Branch in Pittsburgh from a

point east of 14th Street (approximately Milepost

0.3) to a point east of 24th Street (approximately
Milepost 0.85).

.The above-described line will hereafter be referred to as the
'Subject Line. .
5. Attached as Exhibit B is a map showing the location
of the Subject Line.
- 6. Attached heretoc as Exhibit C is a summary, or
condensed statement, based on the most recent studies avail-
able to Conrail; setting forth (a) "revenues attributable,"
{b) an estimate of avoidable costs for the Subject Lipe, and
{(c) an estimate of the subsidy that would be required to keep
the line in operation. Exhibit C includes an estimate of the
cost of the work ?hat would be' r%quired to preserve the
Subject Line in FRA Class 1 condition. Attached hereto as
Exhibit D is an estimate of the value of the.Subject Line,
including the real estate value of the underlying Eight—of—
way. Pursuant to Section 308(d) of the RRR Act the aforesaid
revenue, cost, and subsidy information and valuation estimate
will be furnished, on request, to any responsible person
other than a .recipient of this application who seriously

desires to consider making an offer of financial assistance.

-2
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7. wWithin fifteen days after the filing of this
application, persons desiring a more detailed. statement
setting forth thé basis upon which the subsidy estimate was
calculated, may request such information in writing. Such
detajled statement will be furnished within fifteen days
after receipt of the request.

8. Finally, if a financially qualified person serioﬁs-
ly considering purchase of the Subject Line submits a request
received by Conrail within 15 days after the date of filing
of this application, Conrail, within 45 days after the
request, will provide an appraisal of the real estate value
of the line, together with any adjustments to the estimated
subsidy that may be necessitated by the appraisal.

9, All requests for information specified above as
well as offers of financial assistance should be made in
writing to C. E. Mechem, Room 1138 Six Penn Center, Philadel-
phia, PA 19103. Copies of such requests and offers, includ-
ing the applicable docket number, should be sent to the
Office of the Secretary, Case Control Branch, Room 1312;
Interstate Commerce Commission, Washington, DC 20423. The
following notation should be typed in bold face type at the

lower left hand corner of envelopes containing offers: "Rail

Section AB-OFA."
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10. Recipients of this application are advised that any
person requesting information or assistance with respect to
the abandénment provisions of the Northeast Rall Service Act
or the requirements and procedures governing offers of
financial assistance (including proof of financial responsi-
bility) may contact the ICC office of Proceedings, Rail
Section (telephone 202-275-7245).

WHEREFORE, Applicant regquests that the Commission,
within 90 days after the'filing hereof, approve the abandon-

ment of the Subject Line identifjied in Paragraph 4 above.

Respectfully submitted,

A 777m/

Charles E. Mechem'

General Attorney

1138 Six Penn Center Plaza
. Philadelphia, PA 19103

{215) 977-5017
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VERIFICATION

COMMONWEALTH OF PENNSYLVANIA

8Ss
COUNTY OF PHILADELPHIA

G. M. WILLIAMS, JR. ma_\kes oath and says that he is
Assistant Vice President, Regional Market Development of
Consolidated Rail Corporation, the applicant herein; that he
has been authorizec_i by proper corporate action on the part of
said applicant to verify and file with the Interstate Com-
merce Commission the foregoing application; . that he has
general knowledge of the facts and matters relied upon in
such application; and that-: all representations. set forth

therein are true and correct to the best of his knowledge,

information and belief.

~

(-,'J ‘&\..xfw;-: -

G. M. WILLIAMS, JR_._
Sworm to and Subscribed : .

pefore me this Jz& ‘day

bsiney rtl-lr P' ".r Pe h Co.
My Commizsion Evgies May 2, 1937
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olidated RailsCornorationm Docket AB-167
ication “for Abandonment Sub No. 641N
EXHIBIT

LOCATION AND MAP

SMALLMAN STREET TRACK

In Pitcsburgh
5 E. of l4th Street {Approx. M.P, 0,3) to
East of 24th Screet (Approx. M.P. 0.85)

tate(s): PA : Counties: Allegheny

&/ D .

" - - ‘

Es ) -4\;\&
=\

praa
[, i, "’// O /
) Theee Riv
e, R (s

PROPOSED ABANDONMENT wswizawcessanst

Exhibit® <« Page 1 of )
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rEAR 1982 CARLOADS 187
_________________________________________________________________________________ l
Linel -] Base Yr |} Est Sub | Froj JSub |

Ho o | i 1982 | 19852 ] 1784 {
e e e e ——— | === |- | = |

i | vt Rev Oria/Term On Branch . + 1$ 7394714 3iaTHS 1 3iryFl

2 i @Ail Other Rev and Income. . . . | 470 699 | 2?0 |

i == fmm e | ittt }
ARG | Total Fevenues nttvibutable . | 1 73BT i 73857 § 13.5871
fmm | m e e e e s e o |=m———————— e ——— }
I 4a | Masinl., of Way & Structures. o 34841 3434 379931
i b | Maintenance of E4uipment. . . . | 2569 25a% | 24741
{ ¢ I Transportation. . P | 67582 87860 72821
! d | General Adainistration. . . . . | 91 4 @i
| e | Freight Car Costs . . . . . . \ 122141 - 122144 1242%4
i f | Revenue Taxes . . . . . + + | (o] o3| 01
i a | Froperty Taxes. + &+ « + - & P Q| 1 i
| | Totat Ov-Byanch Cos+r . . . . |} 25029 25029} 26558}
| 5 | Off Branch Costs. . . . « . . 3489271 285027 2873414 {
i | e bt v —————— f—mmmmm e |
-S| Total Avoidabhle Costs . . . . | 2210561 29§0558 | 314399}
| =~ | e e e e e e e Rt e | == i
| { Subsidization Costs §/7777277777/771) | |
| 7 1 Rehabitlitation. . . . . o & o o W22 7777771 291607 21160671
1 8 | Adwmimistrative Costs., . . . o N/ 7/777777) 19431 | i99481 1
| 9 | Cagualty Resevrve Account. . . . V227727727770 12034 §3391
i t VA rd7 7777777 ————mm e | m |
149 | Total Subsidization Costs . . \/7/777/77/7/7% 223344 223707
j=—— | m e r e e e e ———— | = ————— [ = ————— |~ e 1
| | Feturn on Valuation 2757777777} | j
l4fa | Warkyng Capvtal . . . . . . o o | Ff7227/772771 . 949 251
i b | Het Salvage Value . . . . . . . V5577277777710 ($7] Qi
| c | tstimated Yalue of Real Estate, (/777777771 11859 1850
| | VA2 7P rrrrf | = | = ————— 1
t i Total Valuation of Fvoperty . |//7//7/77/77r2/1 §259i%| 125745
142 * | Rate of\Return. e e e s a e  NISIFSSIES) 17,7451 LREL
1 1 VA7 77727 P77 = =~ ————— |
113 7 Totali Return on Value . . . . V//A7772/77/7771) ?216[ 20051
= e e e e e e s s e fm— - et T |
lt4a | Avoidable Loss From Orerations. | 1175°?I’/1//f///’/|// FELPISIT)
| b | Opportunsty Costs . . . . . . 288N S AP 5S /[/'*-/.’ffﬂil
} | | m—————————e I/////////JII//’;J/‘/.J/l
- Total Avoidable Loss. . . . . | SAPTIRVUNAS A LS I PPN F7PFirFie il i
=== | e e s e | = ————— [ - i
115 | Estimated Subsidy . . . . . . V2777777077771 3425854 | 3378431
| I tLines &6, 10 and i3 less line 3)l///////////|===========|===========|
e e e e e e e e e e o e e S e o 2 e e o i »*
Date computed: March 8, 1984 Exhibit C, page | of 2
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consolidated Rail Corporation
‘pplicaticn for Abandonment Sub No. 641 N

EXRIBIT C
REVENUE AND COST DATA

SMALLMAN STREET TRACK °
(Approx. M.P. 0.3) to (Approx. M.P. 0.85)

Revenue and Coat Data cslculated using the cost methodologies and standards

prescribed by 49 CFR, Part 1121, as modified by the Comission in Finance
Docket 29623,

LINE

NO FOOTNOTES

4F Conrail pays no state revenue taxes as a result of an exemption from
such taxer provided to Conrail by Section 217 (¢} of the Regional Rail
Beorganization Act of 1973, as amended by the Northeast Rail Service Act
of 1981.

4G ‘Conrail pays no state-levied property taxes as a result of an exemption
from such taxes provided to Conrail by Section 217 (c) of the Regional
Rail Reorganization Act of 1573, as amended by the Northeast Rail

;, Service Act of 1981. Conrail continues to pay property taxes levied

by political subdivigions of States, &8 such taxes are not subject
to the exemption. -

7 Rehabilitation required during first subaidy year only. Five year
rvehabilitation is estimsted at $__ 211 607.

-118.

See Exhibit D (Estimated Net Liquidation Value) of this application
for an explanation of the basis for establishing the Net Salvage Value.

. 11c See Exhibit D (Estimated Net Liquidation Value) of this application

for an explanation of the basis for establishing the Estimated Value
of Real Estats.

Exhibit C Page 2 of 2
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» biidated Rail ‘Corporation e
plicacion for.Abandonmenc - Sub No. 541 X

EXHIBIT D

ESTIMATED NET LIQUIDATION VALUE
SMALLMAN STREET TRACK
(Approx. M.P. 0.3) to (Approx. M.P. 0.85)

GrosEtrack BAIVAQS . ... ...occieninineianenne Niseannesens fervaeaniaaans veene s
2. Takeup costs:
a COMMONIIBER .\t viseneernninnannsnssnsass Cessas veaias arcsvaceesaracnans
b. Tumouts ...... veesisnane Ceeetiseannne rvesseneasns seresrnens . eivanes
<. Rosd crossing rastoration ........ herteereressasenenetrnatnone Vierineasnan
TOIRItAROUP COBIS . veverrennn tissersaasnnnecnnsnsnaisaseas treceserscananne
4, NOtITRCRBBIVAD® ... v covrtsanccnnnnrmrares N
fline 1 lass line J)
5. Gross saivage - COMMUNICSHIONS ANABIGNAIS . ..o i veannainainanns Vereasterananse
¢ Costtoremove ........... deecsnesanriarireentattaninnasirnns reesieneans
7. Nel communications and sipnaisalvags ............ vesraranans Mrsssesesnnasarse
(ine § loas line B)
8. Mot bridge ancd BUIISING BAIPEYR . ... oo viiiciicierrvnnasitcasnstanesaas reanes
Totainat salvage Yalus . .....coovinaencnne D Ceeesenenaaanas Nemesarees ’ [
(sum ot iines 4, 7 and B)
10. Estiimatod value of unoerlying real @8IAS ... ocovncrocrarsnrarmcnarsorarancene 11,650
. Estimated Nei Liquidation Value .....ovveeanaee, tiecenarrannsssntnns erracannea $
b umo;:msnh:1m 11,650

FOOTNOTES

9 { Street railroad. The gross salvage value i3 exceeded by or equal to the
costs for removal.

10 | Current appraised value. Most of the Smallman Sr. Branch lies within the
bed of Smallman St. When the track leaves Smallman St., it crosses private
property by track easement (22nd St. -23rd St.). The real estate value

is far a triangular pdrcel at approximately m.p. 0.85, between 23rd and
24th Streets.

- Paget of 1

b
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.ﬁ'-"'-' "~ MEMORANDUM .
o 6-4C How 1232
DATE: September 13, 1984
G. M. Williams, Jr. FROM: Charles E. Mechem
Room 1601 Room 1138
1528 Walnut Street . : Six Penn Center

SUBJECT: ICC Abandonment Orders

By orders served September 7 and 10, copies of which are
attached, the Commission has approved the following Window II

. abandonments:
Line Sub No.
Blockhouse Run Track : Fﬁl—-
Smallman Street Branch (641 .t

I will appreciate your letting me know when Conrail
implements these orders by (1) embargoing the 1lines and
(2) cancellation of relevant tariffs.

l

CEM/Xm
Enclosures . '

ce: R. B, Hasselman

- C. W. Owens
D. W. Mattson
J. E. Musslewhite
C. E. Wogan
W. H, Sheppard
B. L. Frye
B, J. Gordon ,
K. L. MacKavanagh .
J. A. Sees .
J. E. Sandefur
J. W. Dietz
J, T. Sullivan
E. H. Follweiler
W. B. Newman, Jr.
J. H. Beer
R. E. Gratz
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J—
L .

- | SERVICE. DATE |

INTERSTATE COMMERCE COMMISSION ISEP 1.0 1384

m

CERTIPICATE AND DECISION
Docket No. AB-167 (Sub-No, 641N)
CONRAIL ABANDONMENT IN ALLEGHENY COUNTY, PA

N

Decided: September 7, 1984

On June 11, 1984, Consolidated Rail Corporation (Conrail)
filed an application pursuant to section 308 of the Regional Reil
Reorganization Act of 19731}/ to abandon a total of 0.55 miles of
track describad ss the Smallman Street Branch In Pittsburgh from
a point east of llith Street {approximately Milepost 0.3) to a
point east of 24th Street (approximately Milepost 0.85), in
Allegheny County, PA.

Under section 308(c) the Commission must grant any
application for abandonment filed by Conrail within 90 days after
the date such application 1a filed unlesa an offer of financlal
assistance is made pursuant to section 308(d)} during thaﬁ S0~day
period.

The time for the filing of offers of financlal assistance
has expired without a bone l'ide offer. In the absence of such an
offer, an appropriate certificate and decision should be entered.

It is certifled: Conrall is authorized to abandon the line
described above,

1t i3 ordered:
This certificate and declislion 13 effective upon service.

By the Commission, Division 1, Commissioners Sterrett, Taylor,
and Andre. Commissioner Taylor is assigned to this Division for the
purpose of resolving tie votes. Since there was no tie in this matcer,
Commisgioner Taylor did not participats.

Janes H. Bayne
{8SEAL) Secretary

1/ This section was added by the Northeast Rail Service Act of
1981. Pub. L. 97-35,
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CONRAIL S 641
E ' A
— /1

t. STANLEY CRANE
CHAIRMAN AND
CHIEF EXECUTIVE

QFFICER

,éLpt'a‘7md9
February 7, 1984

Honorable Mayor Richard S. Caliguiri
City of Pittsburgh

513 City County Building

Pittsburgh, PA 15219

Dear Mayor Caliguiri:

I appreciate your concern relating to Conrail's
potential abandonment of our Smallman Street track

serving the Wholesale Produce Market in Pittsburgh's
Strip District.

I also know that you appreciate Conrail's need to
ensure our continued profitability by focusing our
scarce capital resources on Conrail lines that make
a positive financial contribution and by divesting
ourselves of those that don't. It is this need that
motivated our filing of a Notice of Insufficient

. Efvenue for the Smallman Street track.

h ]

It is clear that the Smallman Street track and the

Produce Market have a long and complex history.

Conrail is eager to work with you to clarify any

outstanding issues regarding the City'‘s purchase of =
the Produce Market and to pursue alternatives for

continued rail service.

As you know, our Regional Market Development staff
has met with your people several times to identify
alternatives for preservation of rail service to the.
Produce Market.” We understand that your staff will
meet with the Produce Market shippers on February 8
to identify their long-term rail needs and to
develop options to meet those needs. We look
forward to working with you subsequent to that
session to address and respond to the shippers®
recommendations for continued rail serxvice.

CONNRLIFAHR Vi COMROUAIGY yig whidne CrHYER mAZA PHILADELPHIA, PA 19104
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Mayor Richard S. Caliguiri
February 7, 1984
Page 2

I have asked Gery Williams, Assistant Vice
President, Regional Market Development, and John
Jaeger, Director, Real Estate, to come out to
Pittsburgh during the week of Pebruary 13 to
represent Conrail in furtherance of these
discussions.

By this letter, I am formally committing to

delaying the filing of our abandonment application
with the Interstate Commerce Commission until March
1, as you requested. I am optimistic that Conrail
can work with you to identify a solution to meet the
transportation needs of your shippers consistent
with Conrail's profitability requirements.

Very truly yours,

signad/L. Stanley Crane

1838 Six Penn Center

1808 Six Penn Center

955 L'Enfant

1040 six Penn Center
901~1528 Walnut Street

1838 Six Penn Center

1040 six Penn Center



Case: 10-1225 Document:

1284449 Filed: 12/22/2010 Page: 105

_std, \""' N

i crage kf’ y,\\ /V i
i3 5% Dh'rt anuary 27, 1088 .
nﬁnfomr.icn T
Handiin — -
Lﬁﬁan -1:m§ senax.n mé co  of Leply
See-me. o bl U e
comﬁ\int T f.':.‘;.'-\,' RN

necoihendatmn A



http://lU.Hi'

v -
-

Case: 10-1225 Document: 1284449 Filed: 12/22/2010 Page: 106

City of Pittshurgh
Richard.S. Caliguiri, Mayor

Januvary 20, 1984

Mr., L. Stanley Crane

Chairman. and Chie& Executive Officer -
Consclidated Rail Corporation

6 Pemn Center Plaza . ;
Philadelphia, P 19104 L

Dear Mr. Craner

I am greatly distressed that your railroad has injtiated the
process of abandoming trackage aleng. Smallman Street in the City of
Pittsburgh.

iz you know, Conrail recently sold the Urban Redevelopment

Authority of Pittsburgh the Wholesale Produce Market for $1.5 million.
We are presently rehabilitating this: structure at a cost of almost $2
million with the proceeds of ¥ grant frow the Econamic Development -
Adninistration of the U.S. Department of Commerce. In additiom, the .
Urbary Redevelopment Authority has had to undertake legal action to try
to ctemove a non-rail using tenant granted an unusually favorable
long-tem lease by Conrail's Real Estate Department prior to the sale.

The railroad was. aware- that we had to use the building
to help stabilize employment in the Strip District's wholesale produce:
industry and that part of the value inherent in the purchase price of
the property was rail access. Conrail also required us to use its rajl.
se:vi.ce/in the following temms of the Agreement of Sale:

*that Purchaser acknowledges that the' basic use of said

‘building is as a rail freight facility served directly by rail lines of

Conrail (as Grantor) and Purchaser (as Grantee) further acknowledges
that its primary public purpose in acquiring said premises is to
rehabilitate said buiiding in order to provide continued rental space

for the wholesale produce industry and agrees to use its best efforts
to contimie it assuch or same other rail-oriented use.”

"

",l-'

4,“;.’.

s

9—{_31‘
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L. Stanley Crane
Janoary 20, 1984
Page 2

We always looked- forward to working with Conrail in increasing
employment and rail shipments when the facility's rehabilitation was.
completed. The Campany's action to seek abandonment of service
therefore is inexcusable and intolerable. We belleve the City of
Pittsburgh has been sericusly misled by Conrail and T have instructed
our Law Department to pursue our rights under local, state and federal
law to the fullest extent in this and related matters.

As Chaimman of the U.S. Conference of Mayors Transportation
Policy Comittee, I am aware of the lssues involved in your actions to
rationalize the physical plant of the rallroad and have worked with
other Northestern mayors to.prevent the dismemberment of Conrail. I am
prepared to work with you and the shippers. affected in developing
solutions tor the service and: revenue problems the railroad may have.
The City has received letters of profound concern from rail users along
the Spallmarr Street spur and we: carmot allow our new Wholesale Produce:
Market to lose comnon: carrier rail service.

Your staff has indicated® informally that they will extend the
date of filing for abandorment: until March. I formally request that

your £iling be so delayed and hope that we can use the additional time
to favorably resolve this matter.

/amk
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IN THE
UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CIRCUIT

The Buncher Company,
Petitioner,
V.
: Case No. 10-1225

Surface Transportation Board

and

United States of America,
Respondents.

Allegheny Valley Railroad Company,

N St vt o ot ot Nt Nttt Nttt ot “vuat’ st st gt gt sl st

[ntervenor for Respondents.

AFFIDAVIT OF JOSEPH M. JACKOVIC
IN SUPPORT OF PETITIONER THE BUNCHER COMPANY’S
MOTION TO ADDUCE ADDITIONAL EVIDENCE

COMMONWEALTH OF PENNSYLVANIA )
} SS:
COUNTY OF ALLEGHENY )

l. My name is Joseph M. Jackovic and [ am an adult individual residing

in the Commonwealth of Pennsylvania.
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2. [ am Executive Vice President and General Counsel of The Buncher
Company (“Buncher”). My business address is Penn Liberty Plaza [, 1300 Penn
Avenue, Suite 300, Pittsburgh, Pennsylvania 15222-4211.

3. [ am authorized to make this Affidavit on behalf of Buncher.

4. [ am familiar with the matter and proceedings related to the Pctition
filed by Allegheny Valley Railroad Company (“AVRC™) with the Surface
Transportation Board (“STB”) and pleadings submitted by Buncher, and I
submitted Verified Statements on behalf of Buncher in connection with the
proceedings before the STB.

5. Following the submission of the Petition by AVRC, Buncher obtained
a copy of the Abandonment Application filed by Consolidated Rail Corporation
(“Conrail”) in February 1984 (“February 1984 Abandonment Application™) and a
copy of the Interstate Commerce Commission Order (“[CC Order”) issued in May
1984 which authorized Conrail to abandon the so-called *“Valley Industrial Tracic”.
That information a-nd a copy of the February 1984 Abandonment Application and
[CC Order were submitted to the STB as part of the proceedings before the Board
on AVRC'’s Petition, as evidence that the Valley Industrial Track, which was at
one time located on Buncher’s property, had been abandoned by Conrail in 1984
and therefore no easement for that track could be held by AVRC.

6. Despite Buncher’s submission of the February 1984 Abandonment
Application as to the Valley Industrial Track, the STB’s Decision issued in June

2



Case: 10-1225 Document: 1284449 Filed: 12/22/2010 Page: 115

2010 accepted a theory first offered in a Rebuttal by AVRC that Conrail owned
and operated two through lines of railroad in the vicinity of Buncher’s property and
that the February 1984 Abandonment Application related not to track previously
located on Buncher’s property but rather to track located within Smallrlnan Street,
which is located a block away from Buncher’s property.

7. Followinlg the receipt of the Decision from the STB, Buncher made
requests for information to Conrail and its successors including Norfolk Southern
to inquire whether there were abandonment applications and other information
relating to any track in Smallman Street. Based upon the allegations that 'have
been made by AVRC in its Petition, previous searches of ICC abandonment
records had sought information relating to abandonment applications with respect
to the Valley Industrial Track or any tracks within Buncher’s property but not
information relating to any track within Smallman Street.

8. Information relating to Conrail abandonment applications and orders
is not readily available, and has to be found, if at all, in archives of the ICC or, in
many instances, the records of successor railroads to Conrail. There is no
comprehensive index or on-line search tool available to the public for
abandonment filings prior to 1995.

9.  As a rcsult of the inquiries made following receipt of the Decision by
‘ the STB, Buncher eventually received from Norfolk Southern copics of three
Abandonment Applications filed by Conrail with respect to track located in

3
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Smallman Street including track between 16™ Street and 21* Street (“Smaliman
Street Abandonment Applications™). Copies of the Smallman Street Abandonment
Applications are attached to Buncher’s Motion to Adduce Additional Evidence as
Exhibit “A”, “B” and “C”. The Abandonment Applications are identified as
follows:

a. Application of Consolidated Rail Corporation Pursuant to
Section 309(c) of the Regional Rail Reorganization Act of 1973, as Amended by
Section 1156 of the Northcast Rail Service Act of 1981, for Approval of the
Abandonment of a Portion of the Smaliman Street Track in Allegheny County,
Pennsylvania, Dated May 23, 1984. Docket No. AB167 (Sub No. 571N);

b.  Application of Consolidated Rail Corporation Pursuant. to
Section 308(c) of the Regional Rail Reorganization Act of 1973, as Amended by
Section 1156 of the Northeast Rail Service Act of 1981, for Approval of the
Abandonment of a Portion of the Smallman Street Track in Allegheny County,
Pennsylvania, Dated May 23, 1984. Docket No. AB167 (Sub No. 572N);

c. Application of Consolidated Rail Corporation Pursuant to
Section 308(c) of the Regional Rail Reorganization Act of 1973, as Amended by
Section 1156 of the Northeast Rail Service Act of 1981, for Approval of the
Abandonment of thc Smallman Street Branch in Allegheny County, Pennsylvania,

Dated June 8, 1984. _Docket No. AB167 (Sub No. 641N).
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10. The Smallman Street Abandonment Applications were filed by
Conrail in May 1984 and June 1984 following the filing of the February 1984
Abandonment Application with respect to the “Valley Industrial Track.” The
Smallman Street Abandonment Applications specifically relate to track located
within Smallman Street. The Smallmap Street Abandonment Applications
demonstrate that the carlier Abandonment Application filed in February 1984
relating to the “Valley Industrial Track™ did not, in fact, apply to track within
Smallman Street but rather applied to the Valley Industrial Track that was once
located on Buncher’s property. The foregoing facts are directly contrary to the *“2-

line theory” oftered by AVRC and accepted by the STB.

I, Joseph M. Jackovic, Executive Vice President and General Counsel, The
Buncher Company, swear or affirm and verify that the statements made in the

foregoing Aflidavit are true and correct to the best of my knowledge, information

and belief.
-~ /‘-..L. ({/" /:" f‘f’ff'g:"-'-"f._ -
léseph M. Jackovic -

Sworn to and subscribed . .

be{ore me ,ﬂm ,,mmf day

COMMONWEALTH OF PENNSYLVANIA

P ] Notanal Seal

Jean Farkas, Mowry Public
1 Ry of Pittsburgn, Allegheny County i
I My Comnussion Exgres Sept. 14, /)14 ~ l
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CERTIFICATE OF SERVICE
I hereby certify that on April 11, 2011, I served a copy of the foregoing Opening Brief by

first class, United States mail, postage prepaid, addressed as follows:

Richard R. Wilson
Richard R. Wilson, PC
518 N. Center Street, Ste. 1
Ebensburg, PA 15931

L_«Zm:z oA J Fishman

Edward J. Flshman




